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'HEN the Profeſſion have long been in poſſeſſion of 
a Work of eſtabliſhed Reputation, ſanctioned with _ 

the name of an Author high in ſituation, and ſtill o more "22 
| erninent for talents and great legal information, ſome account 

may perhaps be deemed neceſſary of the motives which have 
induced me to obtrude on their attention the following Publt- 

cation. In detailing 1 theſe motives, it is impoſſible to avoid 
| obſervation on what appear to me to be the defects of that 
work. Nothing but an attempt to correct theſe defects, | 
and to ſubmit to the World another Publication, aiming a at 
leaſt at improvement, can juſtify this claim to public atten- 
tion. In pointing out, however, thoſe defects, it is very 

far from my intention to depreciate the labours of the learned 
Author who has preceded me. I can ſeparate a very high 
perſonal reſpect, from that which I beſtow on a work given 
to the world, though ſanctioned with his name: I can, in | 
common with the reſt of my profeſſion, do the ample juſtice 

of unlimited admiration to the great diſcriminating powers 5 
of that learned Judge, and to that great extent of legal 78 
 curacy, and learning which marks his opinion on every que. 
tion of i importance which comes before the court, — while 3 
look in vain for thoſe marks of ſ uperior powers in the Lntro- 
Auction to the Law of Trials at * n D 
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But as talents very inferior may improve on | the labours 


| of thoſe who have preceded them: as in this country, he 


who has directed his ſtudies to purſuits, in any manner 


uſeful to the Public has never failed of his reward, I feel a 
confidence that the fal 
nourable effort "i profeſſion, | evidence at leaſt of one 
eſſential requiſite in a 88 profeſſional attention and 


loying. Work will be deemed an ho- 


Fu 


afiduity. 


25 en 
| Before the publication 4 the yes LP Lich to the len b 5 


5 Trials, at N. Prius 71 Mr. Joltice Buller, there 1 was no = 1 


detached Freatiſes o on the Aer Actions. By this Kae 


. 


Author \ were theſe different heads firff collected and publih- 


85. with the addition. of ſeveral Manuſcript Caſes, highly 
IN to the Profeſſion. | And though in the Preface to. the 
4 falk Edirion, the learned Author mentions his Book but as a 


Fade Mecum for the Circuit, it was certainly uſed by the 


| younger, part of the Profeſſion for a very different purpoſe: | 


it was uſed by them as an Elementary Book on the Law of 


: NI Pri, a as a neceſſary Volume, of preparatory legal infor- 


ma mation. | With this view 1 firſt conſulted it. Uſed from” 
Teng a and early purſuits at the Univerſity, to method, to or- 
der, a and arrangement, as neceſſary ta the clear and accurate 
conception of any obje& of ſtudy, the glaring, defect of the 


| pL of Ni Prius | in this reſpect could not fail, to. firike me. | 
J n, ſubjects wherein nice and ſubtle diſtinctions abound, 


EE diſcrimivation forms Pl very. leading feature i in pro- 


ä feltonal i ingenuity, if the ſeveral caſes on the fame. Head : are. 
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7 Merle in different parts of the Volume, and not placed 
in r or 83 point of. view, theſe ee | 


are 
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3 PREFACE, „ 
are eaſily. loſt. F Honſidered as a Fade 2 for the 
. Circuit, or mergly 25 Beck of Reference, this Objection 
is equally ſtrong: caſes on the ſame point te be ſearghel | 3 
far jn-different places, arg found wich diſßculty, aud gte 
ur ill ſuited to the facility, af finding required in a B — | 
of Maes 05-0 Ld to be es Seine 0 


This objeaion 2 e ae jultify an 1 | 
to amend it; but a cloſer attention pointed out another 
conſiderable defect ip that work. Moſt of the Caſes, fnce 
the beginning of the Reign of George dhe IId. arg: given 
as of tbe term in which they. were decided. _ Theſe Caſes are 
found, with very few exceptions, in Strange; Burrow, or 
in thoſe other excellent Reporters which, the-proſent- reign 
has produced; And though they derived additional autho- 
rity from being recognized by the Jearned Judge, by his 
having admitted them. into a Work 10 Which his Name is. 
prefixed, yet they would certainly be mare uſeful te the 
Frofeſſion, who might have pccaſign to refer to them, ia 
ſind them in the Reporters, where they, are mare at large, 
bes in he abridged lm hey adune in ale . 


RA., , 5, . axial 


PTY were A chi dige to the farh ibis cha work. 
nay given. to the Warld; but it may, perhaps, he con 
dered as a mare ſerious objection, that ſeveral very wateninl 

heads of the Law are totally omitted. The Lax of Boli: 
dies of Inſurancg, a part of the Law of great extent and 
1 * 7. touched an at all; The Law, *. * 


„ 


5 4 * 'F 


„ PREFACE 


of Bills of Viakge and of Bankruptcy, very imperfet- 


ly: and not a Caſe is to be found in the whole Volume on 


the head of Toll, Fiſhery, Confignment, and many other 


heads, which I have given in the Chapters of Treſpaſs and 
| Caſe. Theſe omiſſions I have attempted to ſupply ; and 


have availed myſelf of the valuable Collections of Mr. 


Cooke, Mr. Park, and other Gentlemen who have pub- 


liſhed on the different Subjects of the Heads I have men- 


tioned. 
is „ 


With Ned to the method which I have adit as 


approbation or cenſure which it may meet with, can nei- 


ther be obtained or averted by any obſervation I can make. 


unknown but in the Circle of that Society of which I am 
a Member, 1 offered it to the world as an arranged Collec- 


tion of Caſes on the moſt important part of the Law, that 


| which is ſubject of daily litigation, and in which every 
individual of ſociety. has a degree of intereſt. I owe to 
liberality A debt of gratitude : : its ſucceſs has far exceeded | 


. Mo 


7e colle caſes under any head of the law, withvur 
| relpea to principles or arrangement, is a matter of no 
| difficulty ; but caſes deciding no principle are uſeleſs: re- 


A great and liberal profeſſion know its difficulties, and wil! 
allow for its defects. When I firſt gave it to the world, I 
riſked its ſacceſs under every diſadvantage. With a name 


— 


ports are valuable only as furniſhing theſe principles as 


authorities to direct the profeſſion in future. With this 


View, I was induced to attempt to extract principles frem 


caſes 


- < 


| PREFACE. . is 
cales'wheivhey 1 were not obvious. Theſe lectin EE 
diſtinguiſhed by-inverted commas; by this means it is eafy 
to aſcertain whether the concluſions are warranted by the 
caſes or not, as in ſuch caſe I have always given them at 4 ö 


References to the reporters merely by the page, ace 
liable in the printing to conſiderable incorrectneſs. 1 have 
endeavoured to obviate this, by always giving the name 


of the ah URGE? is $6 Tonga RY to — — 1 


porte. RA: LA e os Cats 
In compiling caſes ſo different in ſubject, diſperſed in 
ſuch a variety of volumes, often obſcure and complicated, 
I am ſenſible: that error is ſcarcely avoidable.” Av this 
Work was originally undertaken only with a view to my 
improvement, as part of my profeſſional ſtudies ; as it was 
| not writtew-yith a view to profit, or preſſed into light 
by the urgency of à bookſeller, —TI have endeavoured to 
render it as correct as time and care could make itz the 
caſes are fully compiled, nor am I aware that one is omit- 
ted from the modern reporters, or which is to be found in 
the Introduction to the Law of Ny Prius. In that work 
little attention has been paid to the imbodying i in the ſuld. 0 
ſequent editions, the caſes decided dovn to the periods f in 
vhich the ſeveral editions of it have appeared. In giving 
theſe deciſions, I conceive much of the utility of a Publi- 
cation of this ſort depends ; ng to 1 5 haye directed mx 2 
WR attention, | a 


; With INS to the manuſcript caſes contained in this Edi- 


tion, as they can deriye no authority from my name, I think, 
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it therefore 1 tt 
ſource: from whenee I derived them; greet part of them were 
<onteined-in a note-book which was lent to me by a very re- 


ſpectable Member of the profeſſion, as having formerly be- 
longed to a learned Judge, who, before his promotion to the 


Bench, was eminent as a Special Pleader, and tranſeribed 
| eee uſes nein. c 


hs all the other a which IS. 
niod of the lat five years, and in which I have given the ſe· 
veral points ruled at M. Prius, L have either myſelf heen of 
m_ or 1 have taken ya. note in court; IT Wer apr 


ee t el eolleion nf 4 * 
cided caſes on the ſeveral branches of the law as it oocurs,0n 
 wials/at Nifþ Prize, mult be of conſiderable uſe and import · 
ance, particularly on circuit. This Collection 1 have la- 
bouxed toxender as complete as poſſible; the liberality of the 
profeſſion, vill, in the difficulty of the undertaking, find 
much excuſe for fault, and ſuffer it to atone for its dgefecui. 
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| GENERAL INTRODUGTION. . 
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A ETIONS at W Priu are the different 0 of 
A- redreſs which the law has given; where, by tlie 
verdict of a jury, the party injured recovers damages pro. 
portioned t to 5 the ed e * Io nes artnet | ; 


A — 4 * 18 412 * 


1 \, 


-" Phe Aude tile ether clin de ens any con. 
trad which the parties Wave entered into, or from the 
commifhon of ſome poſit itive „jury or e 
os ne aye r VINE „een 
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| Adtions at N; 1 Prius are ede reduc ä 
. heads of ben founded on Contracts, or on | Torts or 
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tract, Werber agreements, notes, or ene unſealed; 
| or or vial contratts, as - deeds, inſtrumbnts under Teal, 


recognizances, or r judgments. | EP? er r ty 251508 
R 2 1 N 1 
N | *> ty | 
Theſe tornt- W. LEE of; 1ſt, Aﬀoinph + 4 Debt : 


zdly, Covenant.—The firſt on ſimple, the two latter on 


1 


r contracts. ; 


Actions founded on torts or wrongs, conſtitute what 
are en Actions of Treſpaſs. 

2 Trapp is either v et  armis, or on the che Aghae is, 
where the Nn is, immediately vs, and Jccom- 
| panied 
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GENERAL INTRODUCTION. 


panied with ſome degree of force or violence, ** | 
ie js unaccompanied « with key) and . | 
injurious. 
Both 1 of afions may he divided into dot of 
; Trdlpale, as they reſpect, 1/f, The Perſon : diy, Perſonal 
* 3d, Real en. or Chatcels Real. 


Treſpaſs vi et armis 0 * Hiiikdle 3 into "the ac- 


tions of, 1/f,. Aſſault and Battery: 2d/y, Falſe Impriſon- 
ment: 3dly, Adultery—or Treſpaſs conſidered with re- 


"2 ference to the perſon: 4thly, Replevin: 5thly, 7 reſpaſe, 


Properly ſo called or Treſpaſs with reſpe& to perſona/ 
property: and 6thly, Ejeltment—or Treſpaſs with 1 
ence jo real property.” 95 EI 


3 on the Caſe is in like manner Aiviſble i 10, 
1ſt, Slander: 2d!ly, Malicious Proſecution --or caſe con- 
fidered with reference to the perſon: 3dly 7 rover, —or 
| caſe conſidered; with reference to perſonal property: 4thly, 
Treſpaſs on the Caſe, properly ſo called, which. takes i in 


| — to real property. 


ot each of theſe l ſhall det in their Order. 
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| CHAPTER I. 


The A8tion of pft. 


covered for the breach of uy promiſe, contract, 
or - undertaking. (HS, 


- Theſe contracts are ei 
equally grounds of this 


ion; for the obligations of na- 


tural juſtice are equally ſt ng a. as n e N 


in the eye of the law. 


Aſumpfit is of two forts: 1ſt. Indebitatus affomyſ, which Slade 5 caſe, 
in its nature is an action of debt, and lies in caſes only 4 Co. 92. 
Where debt would lie: for in indebitatus aſſumpſit the lain- Id. 4 Reſ. 
tiff recovers not only damages for the ſpecial loſs, if any, 4 Co. mY: Ne 


but to the amount of the whole debt; and: therefore a re- 


covery in this action would be a bet Ge oa wat of 


debt brought upon the ſame- contract. 2d. A 5 
ſumpſit, in which the damages are not in the u. 
debt, but as a compenſation for injur 77. 


In treating of this action 1 ſhall conſider it, wy On 8 


the ground of the contract itſelf: 2dly, As the contract 


has reference to the perſon: 3dly, The pleadings and evi- 


dence: Athly, The verdict and — 


I. OF ASSUMPSIT CONSIDERED WITH REFE- 
RENCE TO THE CONTRACT. 


- Under this head may be con fidered : 1ſt, On what | 
contracts this action may be maintained: 2dly, On what | 


: contracts i it cannot be ſupported. - And, 


1, ON WHAT CONTRACTS IT MAY BE MAINTAINED. 
| Theſe contracts are either implied or expreſs. 4 | 


* 
* 


1. OF IMPLIED CONTRACTS. 
Aſſumpſit being in its nature an equitable action, it is a p 


241 deſcription of all caſes wherein it lies, that the ** 
ws Bog obliged by ties of natural equity and juſtice 2 Burr. 2072, 


to refund money which he may have received of the 


e ſame. It lies — 8 5 
B „ rſt, 


- SSUMPSIT is an action whereby PEE are 7 2 


r W or implied: bothare 


* 
. 
. 
* 
* 


plaintiff's, or to pay it, if the plaintiff has a legal mans to 


HET ASSUMPSIT. 


Idid. « 1. To recover back money paid under a miſtake, or 


2 


tc through the deceit of the other party.” | 
As if an underwriter pay money on an inſurance of a | 
ſhip ſuppoſed to be loſt, which afterwards arrives ſafe, 
he ſhall recover back the money ſo paid. 2 Burr. 1010. 


BY Bie v. Dickſon So where the plaintiff was a broker with a commiſſion 
85 Al. of Bartons de credere, and the bankrupt had been an underwriter, and 
Wo MN a had underwritten policies to a large amount for the plain- 
: . Gros v. Dabois, tiff for his foreign correſpondents; loſſes to the amount of 
0-18 13.8. F. 661). had happened on thoſe policies, and the plaintiff. 

lad paid them to his correſpondents in conſequence of the 

55 del credere, and the bankrupt was therefore indebted to the 

| amount of theſe loſſes to the plaintiff, and the plaintiff was 

by him made debtor for the premiums : at the time of the 

bankruptcy the plaintiff was indebted to the bankrupt in 

1356“. the whole of which ſum he paid to the aſſignees of the 

| bankrupt, not 4nowing that he was. intitled to held the amount 

of the debt due 10 him, as a ſet under flat. 5 Geo, 2. 30, ſect. 

28; afterwards diſcovering his miſtake, he brought this 

action for the 661/. which he was intitled to have retained, 

* and recovered it. | 5 | 185 

Ilaſſer v. Wallis. So where the plaintiff, being a feme ſole, married the 

Salk. 28. defendant Wallis, who was in truth married to another 
woman, he made leaſes of her land, and received the rents 

from the _ tenants. The plaintiff afterwards diſcovering 


; the deceit, brought indebitatus afſumpſit againſt him for the 
5 rents ſo received and recovered. | RES 
| = & 2. To recover mon id eration whi 
| 2 Burr, 201%. . jo fail cy pa for a confideration which 


Shove v. Webb, As where the plaintiff had paid to the defendant a ſum 
x Term. Rep. of money for an annuity, the memorial of which not 
733. having been duly regiſtered in purſuance of ſtat. 17 Geo. 

| 3» 26. (for which informality the annuity is made. void by 

the ſtatute) it had been ſet aſide by the Court of Com- 

mon Pleas; the plaintiff (the grantee) was, allowed. to 

recover back the conſideration- money ſo paid by this ac- 

tion for money had and received, the conſideration; for 
which it had been paid having failed. I 1 


buen. But where the deſendant had joined the perſon who ſold 


Sabtell.-- the annuity to the plaintiff, merely as a ſecurity, but in 
2 Term. Rep. reality never had received any part of the money, though 
366. he had ſigned with the other i for the purchaſe- 


money, and the annuity was void under the ſtatute, not 
having been regiſtęred, it was adjudged that the defen- 


3 7 dant was not liable; for the. plaintiff had no equity on hi 
. ut was not liable;, for the plaintiff had no equity, on his 
I -... 9M fide, the defendant haying received no part of, th Par- 


chaſe-money. 


* 
* 


ASSUMPSIT. 5 * 
So where the plaintiff paid money to the defendant, on Brigg's caſe. 
the defendant's promiſe to make him a leaſe of land, and Palm. 364. 
before the leaſe made the defendant was evicted, the plain- 
tiff recovered his money by this action, the conſideration 
not having been performed. 3 


t 3. To recover back money paid to any one acting 2 Burr. 1102. 

« under or in purſuance of a void authority.” e 
As where the defendant being really indebted to the Robſon v. 

plaintiff, one Davis forged a power of attorney, and im- Eaton. 

powered an attorney of the name of * to bring an * Term Rep. 59. 

action in the name of the plaintiff againſt the defendant; EEE 

the action was brought in the Court of Common Pleas, 

and the defendant paid the money into court, which 

Hedg/on took out and paid it over to Davis, who then ab- 

ſconded. On the plaintiff's bringing his action for the 

money, it was adjudged that the payment ſo made could 

be no payment to the plaintiff, but that the defendant was 

{till liable to him, though the defendant might have his 

remedy againſt the attorney, who had received the money _ 
under a void authority. N „ 

80 where H. having letters of adminiſtration, appointed j,cob & Allen. 
the defendant his attorney to receive money owing to the 1 Salk. 27. 
inteſtate, who received the ſame, and paid it over to the 
adminiſtrator : afterwards a will appearing, the letters 
of adminiſtration were called in by citation and repealed, 
and the executor now brought indeb. aſſumpſit againſt 
the defendant for the money ſo received and held well 
to lie; for the adminiſtration was void, and the _— „ 


„ 


acted without any authority, and ſo an implied cont 
Was raiſed, and the defendant chargeable. 


« But without impeaching the rule, that money paid 
« under a void authority may be recovered back again 
« by this action, the authority of the laft caſe may be 
« queſtioned, as that ſhall not be deemed a void autho- 
' « rity which is given by a court having competent juriſdic- 
4 tron.” „„ 5 = . 

For where the defendant, as Treaſurer of the Navy, was Allen v. Dun. 
indebted to one Prieflman in a ſum of .58/. Prieſtman died daſs. - | 
| 2d June, 17843 and on the 13th of Auguft, 1785, one Brown 3 Term Rep. 

forged a paper, purporting to be the will of Priefman, by **5 
which he was made ſole executor, and probate ranted of 
it to Brown accordingly, who under ſuch authority received 


from the defendant the due to Prieffman. Afﬀter- 
wards the fraud appearing, Brown was cited, and not 
appearing, the will and probate were declared to be void, 
gen = res 2 ES” and 


4 |  ASSUMPSIIT. 
| and adminiſtration granted to the plaintiff, who now _ 
brought aſſumpſit for money had and received againſt the 
defendant; the Court were of opinion, that the defen- 
| — having paid the money to a perſon having authority 
rom a court of competent juriſdiction, that ſuch payment 
was lawful, and that he ſhould not be compellable to pay 


&.C. But the Court ſeemed to be clearly of opinion, that 
uad Prieftinan been living, and an inſtrument as above 


been forged, and the defendant had paid the money, that 
it would have been recoverable: for in ſuch cafe the ec- 

cleſiaſtical court would have had no juriſdiction, the party 
| being living, and ſo the authority would have been voi 


. '« Therefore, if a perſon pays a forged'bill or bond on ſuch 
| de like ſecurity, it is no diſcharge againſt the real creditor, for 
4 the authority is clearly uoid. e | 


Cheapy.Harley, As where the defendants who had a houſe both in Am- 
& al. 3 Term rica and London, drew two bills in America of the ſame te- 
. nor and date on their houſe in London, in favour of the 
Eaton, ſupra, plaintiffs; one of them being loſt, came to the hands of a 
tthird perſon, «obo forged the payees indorſement and received 
the amount of it from the re afterwards the real 
pouayees ſued them on the other bill, when the payment of 
the forged one was held to be no diſcharge, and R 
tiff recovered the amount of it. 3 
Sir R. Newdi- So where a ſum was ordered to be paid by the High 
gate v. Davey. Commiſſion Court by the plaintiff to the de endant, the 
x Lord Raym. plaintiff was after ward allowed to recover it back, becauſe. 
* ordered to be paid by a void authority, the action being 
brought after the Revolution. 3 9 


| 2 Burr. 1012.  & 4. To recover back money obtained from any one by 
8 &« extortion, impoſition, oppreſſion v or taking an undue advantage 
f the party's ſituation. „„ 


As where the plaintiff having pawned plate o „ 
ley v. | 
or 3 fendant for 20/. at the end of three years came to redeem 


28 8ttrz 916. it, and tendered 40. being more than the legal intereſt for 
3 that time; the defendant refuſed to take leſs than 100. upon 
which the plaintiff paid the 100. and had his goods, and now 

;bDdbrought his action for the ſurplus above legal intereſt ſo 


extorted from him; and on a caſe made, the court held 


him againſt his conſent. Note, It was in this caſe objected, 
iſt, That the plaintiff: ſhould not have paid the money, 
but have brought trover; but this was over-ryled,” as 
* | ps | the 


the action maintainable for the money fo obtained from 


ASSUMPSIT. 


the plaintiff might want his plate immediately. Aly, | 
That wolenti non fit injuria, he having voluntarily paid his 
money. But, it was anſwered, That that only holds where 


tze party has a freedom of Re his mw e rb 0 


et, 


; 1 2 | 
= f, Þ 3 : 
: 2 Et * 


80 where the inis ow. * was 1 * he Smith v. 


was induced. by an agent for the defendant, who was 
principal creditor, to give him 4ol. to ſign the bankrup 
certificate, the money ſo paid for that purpoſe was allo 8 - 


* extorted from the plaintiff. 


So in afſumpſit ona r note, the 1 Cockſhott v. 
were, that the defendants being conſiderably indebted to Bennet, & al. 
the plaintiff, and other creditors, and being inſolvent # TH: * 


aſſigned over all their effects in truſt, to pay eleven 


to be recovered back in this 8 as bers and un- 


ſhillings in the pound toe all their creditors, to which 


"uy all conſented except the plaintiff, who refuſed to 
the deed or receive -any compoſition, unleſs the de- 
— would give him a note for the remaining nine 
millings: on which the defendants gave him the note 


in queſtion, to that amount; and then the plaintiffs ſigned 


the deed. On an action being brought on this note, it was 


reſolved, That chis note having been obtained under the 
circumſtances of taking advantage of the defendant's ſitu- 


ation, and being a fraud on, the other creditors, -was wid ; 
and though the eek Janes had made a ſubſequent promiſe 
to pay, 2 this ſhould not et up that 1 1 which was 
void i in its creation. 


. 5. This action lies to recover back money an 


te or which Any | perſon has been . by n | 


or otherwiſe,” 


. | 


As where the defendant was nur ff a perſon « on his Whip, 
wit 


death-bed, and when he died went 


the money he Thomas, 


had about him, the adminiſtrator of the perſon deceaſed Trin. 1 Geo. I, 


| was allowed to recover back the money ſo embezzled, by: — 


this action, as money had and received to the plaintiffs 


ſume 3 ſubſequent agreement to make a contract o it, 
ones: ee the action wa: 1 inden of ſuch 
Content, _ 


« And the owner Phat recover . 1 | 


"8 though not in the hands' of the pe — it, 5 


but of a third perſon, F ſuch, 1 ke We it 1 


fy PT or mala fide.” | 


£ 

4 3 a „ f 1 1 
< * * A 2 _ 0 

2 . 

% 4. - 8 k 

. N 5 
: * 
* v 4 \ : * * 
5 . 
. % , 
* * 1 x 
# » . wn 


+ e „ As 


N. F. 


uſe; and Lord Chief. Juſtice Parker ſaid, he would' pre- 


6 


Clarke v. Shee 
& al 
Cop. 197. 


ny 


As was this cafe, wherein a clerk to the plaintiff had 
embezzled = and money of his to a confiderable 


ch he had paid away in the inſurance of 
tickets in the lottery to the defendant, which . infurance 
was contrary to ſtat. 12 Geo. 3. ch. 3, 36, it was held, 
That as theſe notes and money were not paid bona fide, 


but for an illegal conſideration, and their identity could be 


_ traced, that the real owner ſhould recover them. 


Burr: 1009. 


Feltham v. 
Terry. 
B. R. Eaſt. 
13 Geo. 3. 
Buller N. P. 
131. 


Quot. * ; 


419. i 
Moſes v. 

M Farlane. 

2 Burr. 1005. 


8. C. | 


c 6. If money has been recovered in conſequence of 
ce any judgment or adjudication, if fuch was erroneous, and is 
cc reverſed; or if money has been paid in conſequence of 
ce the judgment of an inferior court, where, from the li- 
« mits of its juriſdiction, the merits could not be tried, 
« it thall in this action be recovered back again.“ 


8 where the defendant levied money by ſeizing and 


ſelling the plaintiff's goods, under a juſtice's warrant, 
founded on a conviction, which conuiion was afterwards 


guaſhed, it was holden that an action for money had and te- 
ceived then lay, for the clear money produced by the ſale. 


So where the plaintiff had been fued in an inferior court, 
and had matter of defence, of which, if he could have 
availed himfelf, it would have difcharged him, but which, 
from the nature of the court, he could not have, and ſo 
had judgment there againſt him and had paid the money; 
he recovered the amount of ſuch judgment by this 


6c 7. Where any ſpecies of contract is by law or ſtatute 
declared to be illegal and void, money paid in con- 
« ſequence of ſuch contract may be recovered back by 
<« this action, provided the party who paid the m 
« was not himſelf a particeps criminit in the illegal tranſ- 
cc action.” — 8 : | | n 

For where by act of parliament all inſurances on the 
lottery were prohibited and declared to be illegal in the 
lottery. oſſice-keeper, and void, and the plaintiff had paid 


. to the defendant a ſum of money as a premium on the in- 


Black. Rep. ſurance of ſeveral numbers in the lottery, contrary to the 


act, he brought this action for the money fo paid, and re- 
eel... 5 % nn 06 od ect 
But per Juſt. Blackflone) Where both parties are made cri- 
minal, in ſuch caſe the money cannot be recovered back 
again, as the ſtock-jobbing act, 5 Geo. 2, 8. in which 


both parties are made criminal and liable to penaltiesz 


but under the lottery aCty, the office-keeper- only is made 
criminal, and therefore th party who has paid the money 


1 


not / Whdy criminal within the ſtatute, he may recover 
back the money he ſo paid. 


we 
ANA. 
. Wer 


But where the plaintif Was a ottery- fice-keeper and Browning v. 
bad paid to the dekenlaut ſeveral ſums o Pony, TE Morris. 


loſſes on numbers which the plaintiff had inſured, and 

brought his action to recover back the money ſo paid, the 

action was adjudged not to lie, for the illegal act had been 

done by himſelf i in making the inſurance; and he having 

paid the money from a motive of honeſty, though not com- 
pellable by law, ſhould not recover it back. 


Theſe are cafes bf implied contrafts, in which the des 
fendant, having obtained poſſeſſion of the plaintiff's pro- 
perty, is compellable by this action to reſtore -it. A ſimi» 


lar obligation ariſes where the law has given a claim 


againſt any one. In this Aon ſuch claim is aſſerted and 
recovered, 


a go none caſtes is iſt, If a (patfvn abr a — 
any ſociery or company, he thereby agrees to abide by all 
claims ariſing againſt him from the bye-laws or 

« « hug regulations of that ſociety to which he belongs.” 


e now Coup. 790. 


Therefore indebitntus A ſumpfit was held to lie againſt the 88 


defendant for 200%. being the penalty forfeited by the bye. Co 
law of the com _—_ for not ſerving the office of Reward, un 5 
in purſuanceof ſuch bye-law. _ | 


bs action held to he for ſcavagez tdeing found Moyo f Low 


to be due in Londen by cuſtom. 


« 2. 80 where a power is given by law to impoſe an 
« aſſeſſment on the ſubject, the ne conſent of 9 
4 perſon to abide by any legal deciſion or adjudication, 
« raiſes an implied contraft to pay ſuch * N 
« ig the foundation of an afſump/it.” 


Therefore, where by an act of parliament power was 
given to commiſſioners to divide common fields, and to 


make ſuch regulations and orders as they ſhould think fit, Eaſt, 5 55 


they awarded that all proprietors of land allotted to them! run 
which had been ploughed or manured ſince any corn had 
deen reaped, ſhould pay to'the perfon who bad manured 
it four ſhillings per acre, ou en, Me * 
held to lie for it. 


So. general jndebitatus — was held to lie for tolls. | Semardy.Buker, | 


2 for petit cuſtoms indebitatus afſunpſit lies. 


3 Wherever the law has given to any perſon certain 
* or rewards for his e or N in this action 
* ey are recoverable,” 


As 


2 ol Exeter 8 


en. 


3 rank of 


Stockhold v. 
Collington. 
Salk. 330. 


. ASSUMPSIT. 


As where the plajntiffin this action recovered the- 128 
due to him as Uſher of the Black Rod.. | 


So the ſees on being knighted were aki againſt | 
the defendant by. * ** and * waiters to the 
king. 


So where one was Dh a Rac: to examine 
witneſſes i in a cauſe out of Chancery, and officiated nccord- 
ingly, he recovered his fees in this action. 


In this form of action Attornies recover their fees; as to 
hots it is enacted by ftat. 3 F.'1, 7./e8. 1. that every 
attorney © ſhall give to his clients. true bills of all the 
cc charges of ſuit 14 his own 2 my he can charge 
c his client with payment thereof? 15 


And by ſtats 2 Geo. 2. 23. J 22. 4 No attorney or ſoli- 
c citor ſhall commence or maintain any action for fees 


* or diſburſements at law or equity, till the expiration of 


« one month after he ſhall have Aelivered'to the party, or 
. leſt for him at his dwelling-houſe, a bill of ſuch fees, 
« &c. written in a common hand, and in Engliſh (except 


e law terms and names of writs) and in words at length 
.T. (except times and ſums) and ſubſcribed with his proper 


Barnes 26. 
Clarke v. God- 
"+ 

I Stra. 633. 


5 Martin v. Wh 
Dong: 189. 


Brooks v. 
Maſon. © 

H. Black. Rep. 
290. * 


L * 


« hand, 


On theſe ſtatutes 1 it has been decided, 


1. If an attorney brings an action on his bill, the 
court will ſtay proceedings till he has delivered a. bill to | 
the defendant; for before that, under the ſtatutes, he can- 
not maintain an action. 


But where an action is brought ag goin an Mttoriey ttorney, and 
che plaintiff is indebted to him in a bill for buſineſs — 
the Attorney may give his bill in evidence as a /et 
though it has not been a month delivered: but it ſhould 
delivered time enough before * ma, for Sp e to 
have it taxed· 


« And the bill muſt be ket <vith the cider for A month 
erer ey on ihe one 7"? | 


For where the circumſtances were, that the Attorney, 
* delivered his bill in due time to the defendant, who 
acknowledged the debt, and ſaid he would pay it, but that 
he did not know what to do with the bill: upon which the 


plaintiff (the Attorney) took it back again; and at the end 
of the web s ht his action on it. He was nonſuited: 5 


; os: judge being of opinion, That the bill ought to be 4% 


the defeti bog it being the intention of the ſtatute, that 


|; the client ſhould have time CT TORE | 


* 
s + 3 
* 
- 


perior courts, the court would at all times refer the bill; Jackſon v. 


n, it is no plea. 1 


may be given in evidence on the general iſſue. 


; will not Ra proceedings on it, nor refer it to a Maſter, Sake 59. 
unleſs the . 
been done in the court where the action is brought. 


| the client does not refer it to a Maſter to have it EY Frith. 


| of the i contained in the bill. | 
Neither ſhall he be pu ut to prove the ſcreral items having pug: 8 
been actually done, for that is a matter proper to be in- Roach. Here. 


ford, the next year, the foregoing caſe being cited, he 


tending to caſes of buſineſs done in a Court of Record. 


client's acquieſcence, and not applying to have the bill 1762. MSS. 
taxed, is an admiſſion both of the bulineſs done, and the 


ASSUMPSIT. = 8 = 


take advice on them, if neceſſary : and, on a motion for + 2 
new ial, the direction was held to be right. „ 

2. If the buſineſs has been gone in the inferior "_ . . en 
it has been held, that the defendant cannot take advantage Fanſhaw. 85 | 
of the ſtatute, that no bill has been delivered ; for the ſtatute . AY | 
is confined to buſineſs done 1 in the courts above. | 


ü 1 in an action on an attorney s bill for buſineſs So at williams v. 
the quarter ſeſſions, and no bill had been delivered, Buller, Jackſon. 


J uſt: ruled, 'That it was' not neceflary, the ſtatute only ex- t Sum. AM. 


But if any part of the buſineſs had been done in te fu Ex parte. 


though the reſt had been done in an inferior court, as at Williame. 

the Quarter Seſſions, ex gr. But SO though all the buſi- 3 R. 124, 
neſs has been done at the ſeſſions, * court yall 8 „ 
lain refer the bill to be taxed. 5 e 


35 Though che ſtatute is a ey FIG to an indebitatus Salk. 86. 
offumpſit generally, yet to a pectal promile, « or 8 com- 


2 


47 „The ſtatute _- not. Ld a * es in con- Bull. N. E. 


veyancing, nor to the executor of an attorney; and it _ 
1 V. 


Crowdall. 


If an attorney brings an action for his fees, the cqurt Gre dee, 3 : : 


uſineſs, or at leaſt' part of the buſineſs, has 


6. And where an attorney has furniſhed his bill, and williams 1 | 


but he.drives the attorney to am action, the defendant ſhall Dougl. 183. 
not be admitted before a jury to queſtion the reaſonableneſs 


quired of on a taxation, not before a jury; and the — Af. 


reaſonableneſs of the charges. | 
However, in a cauſe before Mr. Ha Smyth, at Sel a Mss. 


faid jt was to be underſtood with * reſtriction; and 
could only mean that every ſmall item need not be roved, 
but that there muſt be a FREIE laid, ch g 

the 


ASSUMPSIT. | 
the exiſtence of the cauſes and buſinefs for whith the 
1 were made, and proving the main atticles. N | 


« Wherever the law has impoſed any 4 upon " BY 
cc pul 2 and given him certain allowances or charges for it, 
« he ſhall recover them in this action; but in ſuch caſe 
« the duty muſt be performed, and the P's 8 claims be 
« limited accordingly. 7 | 


As where, by ſtat. 22 Car. 2. c. 11, J 21. 158 


That the rates for cranage and wharfage on the river 


Stevens v. coſ- 


tor. 3 Burr. 


1408. 1 Black. 
Rep. 413. 8. C. 


& Thames ſhall be aſſeſſed and allowed by his Majeſty and 
«© Privy Council, and no others be taken; and obliges 
ce wharfingers, under a penalty, not to refuſe to ſuffer any 
« goods or merchandiſe to be landed or ſhipped at or 
& from ſuch wharf.” 1 — BEE 


It was reſolved in this caſe, That where an Order of 
Council had been made purſuant to that ſtatute, regulat- 
.ing the rates of cranage and wharfage, That where a 
veſſel was faſtened to the wharf, that ſuch rates were re- 
coverable by this action as far as the wharf or crane were 
nſed; and therefore it was to be paid only for goods 
actually landed, and for which the wharf had been Uſed; 


not for goods taken from on board the ſame veſſel, and 


: Pole +. Johnſon. 


2 Black. Rep. 


764. 


carried off in lighters while ſhe lay at the wharf. 


So where, under ſtat. 22 Geb. 2. 40. the truſtees of 
' Ramſgate Harbour, being bound to keep it in repair, have 


a a power to impoſe a duty of 6d. a ton on 7% ſhip load- 
by 


ing, diſcharging, or failing from, to, or amſgate, or 


coming into harbour there; and this action was for 3/. 


/ 10s. aſſeſſed on the defendant's ſhip as 
7 80 01 had ſailed four — E. of the 88 


Ramſ- 
the 


It was found by a ſpecial verdict, 


Sands, and not within the or in ſight of Ramf- 
gate, and that ſhips failing in that courſe rarely receive 


| aſſiſtance from the Ramſgate pilots, Deal being equally 


the act confined the 


near.” On this ary the defendant had judgment; for 

uty to ſhips only coming 1 the 
Downs, which was the fituation in which hey | 
to be advantaged by Ramſgate Harbour, we to \ Aips 2 which | 
could receive no benefit from it. 


2. 4 Theſe are the moſt material 3 of this h 
et action atifing from the implication of law: I ſhall ow 
t rey to ſuch as ow from ne undertakings.” 


Adly, 


ASSUMPSIT. 2 a 
P ; TV, . ? 


| 2dly, or EXPRESS CONTRACTS, : 

| The principal ſpecies of Expreſs Contracts which I ſhall | 0 
- conſider, are, * e 1 

rſt. Contracts founded on Sales. 

2d. On Wagers. 505 

3d. For Uſe and Occupation. | 

ach. On Bills of Exchange and Promiſſory Notes. 

5th. On Policies of Inſurance. ” ES i 


1ſt. or ASSUMPSIT ARISING ON SALES. 


This action founded on ſales, may be either at the 
| ſuit of the vendor for the price of the thing ſold, or of 
the vendee to recover back the money he has paid, ſome 
defect appearing in the thing ſold, or fraud in the vendor; 
the firft on the expreſs; the latter on the implied under- 
taking. 1 5 7a: 


1. If a contract is made on a ſale, it is always ſup- 
ce poſed that the vendor has a good title; if therefore 
<« there is any concealment of the circumſtances affecting 
et the title, and the vendee has paid the purchaſe-money, 

« he may waive the bargain, and recover back his 
„ | OE LES Fa” 


As where the defendant, who was an auctioneer, had Borough v. 

- ſold to the plaintiff an intereſt in land, for which the Skinner. 
plaintiff had made a depoſit of gol. but there appearing an 5 Burr. 2639. 
objection to the title, and the want of diſcloſure of fome 
circumſtances, which ſhould have been diſcloſed at the 

bidding, the plaintiff declined going on with the contract, 

for ſufficient reaſon in the opinion of the Court. In con- 
ſequence of which, he — back the · depoſit ſo made. 


But in ſuch cafe where the title is not good, the perſon Fureau v. 
who had become the purchaſer can only recover back his Thornhill. 
| t, with intereſt; not any farther damages for. the ſup- ? Blackſt. Rep. - 
loſs of a good bargain. | ad 1 2006 | 


„ And where things are fold by auction, and in the 
printed conditions of ſale there is a ſtatement and 
„ warranty of the title, the things ſhall be deemed to be 
ſold under ſuch title, and the declarations of the 
| . | « auctioneer . _ 


2 


Gunnis v. 
Erhart. 

H. Blackſt. Rep. 
259. 


ASSUMPSIT. 
cc 8 at the time ſhall not be anos to vary or 
« qualify it.“ | | „ 

For where the plaintiffs fold certain eſtates * anion, 


and in the printed articles they were ſtated to be free from 


incumbrances, the defendant bid for them, and they were 
| knocked down to him; but afterwards diſcovering that 
there was a charge affecting them of 177. per ann. he refuſ- 
ed to complete the purchaſe, for which cauſe this action 
was brought. The plaintiff offered evidence to prove, that 
the auctioneer had at the time of ſale informed the bidders 
of this charge, but Lord Loughborough refuſed to admit 
it, and nonfuited the ' plaintiff. On a motion for a new. 
trial, the Court concurred in his opinion, as it would 
open a door to fraud, to admit verbal declarations 


of the ne, contrary to the * * 5 


of ſale. 


Note. It ſeems not to be material whether the 3 
has paid over the money to his principal or not; for the 
| Court ſeemed in this caſe to be of opinion, that the. auc- 
tioneer was as a ſtakeholder, and ſhould not part with any, - 
depoſit ſo made, till ſuch time as the ſale ſhould be finiſhed 
and completed, and it ſhould appear in the event to whom 
ĩt e 


2. © This is the cafe where there is no ; poſlion 


6 delivered to the vendee of the thing por chaſed. 


« poſſeſſion has been given, this action money had. 
« and. received will not lie, unleſs the goods fo purchaſed have 
« geen returned; for then the contract is at an End, an 


« the plaintiff may ſue for the money.” | 


As where the plaintiff purchaſed from the defendant 
a one horſe- chaiſe, for which he paid ten guineas, and it 
was agreed at the time of the ſale, that if it did not pleaſe 
the wife of the plaintiff, he ſhould be at liberty within three 
days to return it, paying 37. 6d, per day for the hire 
of it. Within the three days he did return it, and then 
brought his action for the ten guineas he had paid, when 
it was reſolved, That the ſale being conditional, that he 
had reſcinded the contract by returning the chaiſe, and 


that he might recover the fon he had at rſt Advanced 


and the plaintiff had judgment. 


« And as the contract muſt be at an 5 before this 
« action can be maintained, ſo it muſt be reſcinded by 
«the party who means to fie for his money in 4 reaſonab 


« time, as otherwiſe he muſt ſue on the ſpecial contract | 
6c © uſelf, and » recover * for Aer breach of i it.“ 1 


As 


* 4*. a 


ASU Sfrr. 7" Th 


As where the plaintiff declared that the defendant had „ 
ſold him a pair of horſes, warranted five years old, but Burn. 
which in fact were proved to be but four. The plaintiff Sit. Weſt. Mich. 
had neglected to return them in a reaſonable time, and r 
brought his action for the money. It was ruled 1 05 
| * tice Buller, that the plaintiff not having returned the 
horſes in a reaſonable time, that he could not now re- 
ſcind the contract, ſo that it ſtill continued, and he could 
not therefore recover back his money, but that he might 
recover damages on the warranty; that is, the difference 
of value between horſes of four and five years old. +, 
ce And in ſuch cafe the plaintiff muſt declare on the 
« warranty or *ſpeciaF agreement itſelf, as aſſumgſit for 
« money had and received will not lie.” ' * EE 
For where the plaintiff purchaſed a pair of horſes for Weſton v. 
ſeventy guineas from the defendant, but which he ugder- Pownes. 
took to take back, if returned within a month. The Dougl. 23. 
plaintiff did return the firſt pair within the month, but WB, 
took a ſecond pair; theſe he alſo returned, and took a third, c. A 
which he alſo offered to return ; but the defendant refuſing . ; + 
to take them, he brought his action for money had and | 2 
received, and held not to lie; the contract being ſtill open. 
&. But to enable the party to maintain his action on the 
« warranty, it is not neceſſary that the thing purchaſed _ 
« ſhould be returned, or notice given of the defect to 
«the ſeller. 2 > Pi; Ton 


For where the defendant had, in the month of March, Fielder v. 
ſold to the plaintiff a mare, which he warranted ſound Parkin. 
and free from blemiſh; ſoon after the fale the plaintiff os mw a... 
diſcovered that ſhe was unſound and vicious; he kept her & 5 
for three months after the diſcovery, during which time 
he endeavoured to cure her; he then ſold her, but ſhe 
was returned as unſound, and he kept her till the October 
following, when he ſent her home to the defendant, who 
refuſed to take her, and ſhe died on the way. It was 
proved in evidence, that ſbe had been unſound when fold. It 
was reſolved that this defect ſubſiſting when the warranty 
was made, that the action lay, though ſhe was not returned, 
nor notice given. F punjab 


3. „ When a purchaſe is made, if the money is paid, Anon. 
„ and the thing contracted for is not 3 50 1 407. 
4 may by this action recover back the money ſo advanced, | 
« this diſaffirming. the bargain; otherwiſe, when the bar. 2 Black. Com. 
" as is made, the property of the goods is tranſ- #%* 
« ferred to the vendee, and that of the price to the 


vendor; 


. UN Srr. 


« vendor; and he may maintain for the price, 
« even before delivery of the 3 erin he 
tc ſale has been a good one. As to which, thoſe points 
4 have been ſettled.” . . 1 | 
1 If the vendor takes upon himſelf the delivery of 
_ 296. © the goods purchaſed to the vendee, he ſtands all riſques 
. 29% e but if the vendee points out the particular mode of 
- « conveyance by which the goods are to be ſent, and 
« vendor ſends them according to ſuch direction and 
« they miſcarry, vendee mult ſtand at the loſs.” 1 


Vale v. Bayle, For where in an action for goods ſold and delivered, 
Cowp. 294. it appeared that the defendant had ordered the goods to 
| be ſent to him, and by letter deſired, “ that inſtead of 
ſending them by Briſtol, that they ſhould be ſent by land- 
carriage; it was proved in purſuance of this, that the 
goods were delivered to the book-keeper of the Birmingham 
carrier, to be fent by way of Coventry to the defendant, 
who lived in Carmarthen, and that there was no other 
mode of conveyance by land. carriage, and the goods were 
loſt, It was reſolved, that a delivery according to the de- 
| fendant's order, was a delivery to himſelf, and that he was 
5 hable for the price though they were loſt. | 8 
2. By the ſtatute of frauds, 29 Car. 2. c. 5. .. 6. it is 
enacted, “ That no contract for the ſale of any goods for 
«'the price of 101. or upwards ſhall be good, except the 
« buyer accept part of the goods ſold, or gives ſome- 
e thing in earneſt to bind the bargain: or there be fome 
« note in writing of the bargain made, and ſigned by the 
te parties to be charged with ſuch contract, or their agents 
ce lawfully authorized.“ 25 | 
Under this ſtatute it has been adjudged, 1 
1. © That ſince the ſtatute, mo parol agreement for the 
t ſale of goods above 107. value is good or binding on 
c the parties, unleſs there is earneſt or delivery given.” 
For where the caſe was, that at Lewes Fair the plaintiff 
had agreed to buy ſome ſheep from the defendant, and to 
take them away by a certain hour, but there was no car- 
neſt given, nor were the ſheep delivered. The plaintiff 
not coming at the time appointed, nor ſending for the 
ſheep, the defendant ſold them to another perſon; the 
plaintiff brought rover for them, when it was reſolved 
that the action could not be maintained; for there 
Was 70 in the plaintiff, the ſale being void under 
te ſtatute of frauds, as there was no. note in writing, 
the agreement being merely verbal, nor earneſt or de- 
| livery = | 0” n | 18 | 


| 2. © That 


2. & That it extends only to caſes” wherein the ſeller Clayton v. 

“ is to deliver the goods immediately, and the buyer Andrews. 

c immediately to pay for them; that is, to contracts exe- 4 Burr. 210r. 

« cuted, not to cafes wherein the contract is executory; 

« and the buyer is to be furniſbed with the goods in future 

cc and then to pay: = e | 
As where the defendant beſpoke a chariot, and when Towers v. Sir 

it was made, refuſed to take it, and on an action being J 3 | 

brought for the price, pleaded, That there was no earneſt | | 

or note in writing, and ſo that the contract was void, 

under the ſtatute of frauds. But it was ruled that the 

ſtatute did not extend to executory contracts of this nature. 


| 1 
23. „Goods fold at public auctions are not within this 
c ſtatute; that is, no earneſt, or note in writing between ö 
«. the parties is required.“ . | | 
For where goods at an auction were knocked down to Simon v. 
the defendant, and his name entered in the auctioneer's Motivos. 
book as the higheſt bidder; he came the next day, and nnn 
ſaw them 1 but failing to take them away, the N 
auctioneer reſold them for leſs than he had done to the 
defendant, and then brought this action for the difference 
of the price. Defendant pleaded the ſtatute of frauds; 
that he had entered into no memorandum in writing, nor 
given earneſt: but it was decided, that the auftioneer was 
to be conſidered as agent for the buyer as well as the ſeller, 
and that as ſuch, ſetting down the name of the buyer, the 
price, &c. was a fafficient memorandum in writing 
within the ſtatute to bind the ſale, and that the defen- 
dant therefore was liable. | 8 


4. It was decided in this caſe, xſt. That earneſt only Langford v. 
binds the bargain, and gives the party a right to demand; Admin. of 
but a demand without payment of the money is void, for _—_ FAR 
the money muſt be paid at the taking away of the goods, a 
as no other time for payment is appointed. 2dly. 

That after earneſt given, the vendor cannot ſell the 8 
without a default in the vendee; and therefore if the 
vendee does not come and pay for and take away. the 

oods, the vendor ought to requeſt him to do ſo; and if 

e neglects, the vendor may ſell them again in convenient 

' Where at a ſale by auction one of the conditions of the Hanſon v. 
ſale was, that the purchaſer was to make a depoſit of 250. OO 
| Tord Ke on the whole purchaſe money; it was ruled by * 8 

xd Kenyon, that it need not be an exact 25 per cent. on M88. 

the whole amount, but that if any money was pod 4. 

d | | epoſit, Bo 


— 


2 


„ = ASSUMPSIT. 
3 Bs depoſit, and accepted as ee by the auctioneer, that it was | 
= | ſufficient to bind the bargain. . 7: 0H 
1 8 And whatever ſum is paid for earneſt, or as a. PIER 
— _ is to be deemed part of the we when the goods come to 
3 be paid for. | 
6 - 1 5. « Where goods are ſold by auction, the fate i is not” 


« complete to bind the buyer to the e till the lot 
e it actually knocked down to him 


Payne v. Cave. For where the defendant had bid for a lot at 2 an; * 2 
3 T. Rep. 148. but before the hammer was knocked, recanted his bid- 
| ding, and ſaid he would not have the lot; notwithſtand- 
which it was knocked dow to him, and on his re- 
fuling to take it away, it was refold for a leſſer ſum than 
the Laden had bid, and this action was brought againſt 
bim for the differerice of the price. At the trial before 
Lord Kenyon, the el was nonſuited; and on a wes 
for a new trial, the judge's direction was held clearly 
be right. For that t Alen of both parties was neceſſary 
to make the contract binding; and though the bidding 
was an offer, and the knocking down of the hammer a. 
ſignification of the ſeller's aſſent, yet that that was not 
done here till the defendant had retracted. To deny the 
bidder a power to retract, would be to bind c one party and 
not the other. | 


6. „ Where a depoſit has been 3 it ſhould "4 
« that if vendee does not perform the bargain, he ſhall 
« forfeit ſuch depoſit; which is the rule in equity.” T. 


Seville v Saville. For where on a ſale under a decree, a part of the pur- 
P. Wms. 745. Chaſe-money was depoſited, and the vendee afterwards' 
- refuſing to complete the purchaſe, the vendor filed his 
bill to compel the payment of the money and perfect the 
ſale; the Court allowed the defendant (the vendee) to 
forfeit his depoſit, and give oP: all claim to the thing in- 


g tended to be purchaſed. ve. 
a 7. It was reſolved in this caſe, that when a perſon 
Chriſtie,  fends an article to gn auction which advertiſes to ſell to 


Cowp. 395- the beſt bidder, with orders not to have it fold under ſuch 

b a price, an action will not lie againſt the auRtioneer if he 
2 . ſells it at a price leſs than that ſo mentioned, as ſuch deal- 
—_—_ ings are a fraud on buyers, who ſuppoſe the Jot is to be 
: Y'7 knocked down to the beſt rea/ bidder; but it is otherwiſe, 
had he ordered it not in be /et up under ſuch a price. n 


| x = : Wilname v. And note, That an auctioneer who ſells goods. may 

winagton. maintain an action for them againſt the buyer in bit gwn 
= "es OY: nome, "oven where the goods were fold at- ah 
ih 8 oõ.n 


15 \ 


dpen houſe; for- be has 3 a poſſeſſion dal witha, ſpecial | 
property or intereſt, a lien for the charges of the ale 
the commiſſion and aten aun mich rhe is ger 
_ 


And fo if an auctioneer will not. give up a na me ; of Per Lord Keny- 
his principal, bel is e liable to an action, on a War- on. Hanſon v. 
ranty or repreſentation. re ee the thing ſold, | or for F Boberdeau,| 
not completin 17 the purchat after it had deen knocked xg. 1792, 
down; but i the princ ipal is aan, the action aa , 


be againſt bim. 


. 2d. The next ground 9 on .expreſs 3 1 ; [+ 
I thall conſider, is that ariſing. from 


4 — indifferent a Arias any inte- per Lord 
4 peſt in the parties farther than the wager itſelf, are Mansfield. 
allowed by the laws of this country, unleſs. where they Comp. 729. 


cc are reſtrained by particular acts of parliament” : 


As in this caſe, where the _Wager Was, Whether one a Elliott. 
Suſannah Tye * not bought a in Waggon of one 3 T. Rep. — 
David Coleman ? After a verdict f. or the plaintiff, it as 
. moyed i in arreſt of judgment, iſt, That all Wagers \ 
void at common law, where, the r has no intereſt in 

the ſubject, except that created by the wager. 2dly, 
That  wagers came within ſtat. _ Geo. 3, 48, as wager- 
ing policies; but it was reſolved A. the court, Cuiſſentiente 
Foler Buller) ſt. That an intereſt in the, ſubject Matter 
was not _ neceſſary to enable the party to maintain, this : 
action, which might 'be on indifferent matters. 2dly, 1 
That wagers were not within the ſtat. 1% Geo.. 3,.which 
was coufined to policies of eee —_ 
ments only, 


„ And affumpſet. will lie to recover, re mae ally Won; Per Lord 
« hut.it,muſt, ariſe on, a contingency, the Det of. ot Fe Mansfield. 
« is then ypknown.to, both, parties; it muſt not he for a Cop. 38. 
blind to an illegal or an immoral tranfaction, or to 
t goncealifynony, uſury, or bribery; nor muſt it be in- 
« conſiſtent WOW doynd. 3 the iſtate. i 


« it. 9 


e elvis eel. to « fair. wager: that it 5s n 

- <,and:the event unknoun to- the- parties at the time of 

laing the. wager z. for if either ow 2 n ? 
_ Ne ia void“ 


5 % 
f #4 
==” 7 ” F #3 4 « : = 
* o 
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= . _ -ASSUMPSIT. | 
Lord March - As where the wager in queſtion was between two young 
v. Pigot. men on the longeſt life of their reſpective fathers. In 
Burr. 2803. fact, at the time when the wager was laid, the defendant's 
father was dead, he having died the ſame day on which 
the wager was made; but at ſuch a diſtance, that the event 
« could not be known for ſome days after. The defendant re- 
fuſed to pay, on the ground that it was impoſſible he could 
win, his father being dead when the wager was made, 
and ſo that as he could not win, he was not bound to pay. 
But it was held that the event being unknown at the time 
when the wager was laid, that it was a fair wager ; and the 
plaintiff had judgment for the amount of it. 


So where the wager was, that a decree of the Court of 
| Rn ny Chancery would — in the Lords on appeal, and 
| the plaintiff had a verdict; it was moved to arreſt the 
judgment on two grounds. 1ſt. By aſſerting that the 
wager was not fair, from the circumſtance that the laws 
are poſitive and certain, and ſo the event not contingent. 

 2dly. As being illegal, as contra bonat mores, it being 

improper and diſgraceful, and ſo againſt principle, to ſup- 

poſe that a deciſion would take place contrary to right; and 

therefore that the court would not ſupport it. But it was 
held to be contingent, the queſtion being clearly doubtfal. 

Zadly. That it was neither improper nor prohibited by 

any poſitive law, nor contrary to any principle of policy 

or morality; and the plaintiff recovered. 1 


rn 2. © The ground of the wager muſt not be an immęral 
cc or indecent tramſaction, for ſuch cannot be recovered; nor 

c involve any queſtion by which the peace or character 
cc of others may be affected.“ | IF | 


As where the wager was upon the ſex of Mademoiſelle 
..D' Eon, the action was held not to lie. 1ſt. Becauſe it 
afforded an opening to indecent and improper evidence. 
2dly. - Becauſe the peace and character of a third perſon 
- - might be materially injured by an inquiry in which ſuch 
perſon was not concerned; but by the voluntary acts of 
two unintereſted perſons was brought into queſtion. 


| Conp.38. ' 3. © Neither muſt it be a cover to an illegal tranattin, 
| . © as to conceal bribery, ſimony, or uſur 


Allen v. Hearn, As where the wager was between two voters on the 
lich. 26. event of an election then depending, it was adjudged- 
* B. R. ; that the action would not lie; for ſo it might be made a 
3 means of bribery at the election. But had the perſons 
„ not been voters, it might have been otherwiſe. | 


5 * 
* F 7 
- „ . f — 6 
- 1 * — * 
* 


us 


5 5 L 8 


| 

e And a a fontiori wherever the wager is itfelf eg, 
« or ariſes from an illegal tranſaction, it is not recover- 
« able. Such are the caſes of wagering policies.” 


So where the wager was on a race, but the ſum run for Johnſon v. Bann. 
was under 500. and ſo was illegal under ſtat. 13 G. 27 
c. 19. it was reſolved, that the plaintiff could not recover; 

for the race, which was the 2 of the gen e 


illegal, ſo alſo was the wager. 


Zauch alſo are wagers founded | on "gaining, which are 
avoided by ſtat. 9 Ann. c. 14. | 


But 1ſt; « Under the ſtatute the wager muſt ariſe from 
« play, or be laid on a perſon Playing at ſome game ou 
« hibited by the ſtatute.” 


For where the wager was that one Clarke would not Lynal v. 
run four miles in twenty-one minutes; this was adjudged Longbothom; 
not to be within the ſtatute 3 for the perſon by whoſe 2 WII. 36. 
means the wager was won was not playing, though it 
was admitted that a foot-race was a game prohibited un- 
der ſtat. 9 Ann. and that, if it had been laid and proved 
that Clarke was nl" | ng at a game, called a foot-race, 
that the wager — 2 not be recoverable : but that did not 
appear, as Garbe might be running for exerciſe or amuſe- 
ment, and know — of the wager; and lo could not 
be ſaid to be playing. 9 955 


Adly. “ So where the wager was not on the event of 
«© the game played at, but on a collateral matter.“ 


As where it was, Whether one of the players was bound Pope 1 1 
to move a man at backgammon, not on the play. It was ber. Salk. 344- 
adjudged to be recoverable in this action. | 


4+, ** So the wager muſt not be on a queſtion which it 
« is incunſiſtent with the ſound palicy of the Kate ti to enter =_ 4 
« the diſcuſſion of.” _ | 


As where the wager was reſpecting the amount of Bat 8 

| hop-duties of * , it was adjudged that the action Beard. 

was not maintainable; 42 it are, it 2 intereſt of one * Term. R. 610. 
of the parties to diminiſh the public revenue, and was 

laying open to foreigners the internal reſources: of the 

kingdom, and drawing that into diſcuſſion which ſhould 

only be canvaſſed in parliament. It was therefore a mat- 

ter which in ſound policy "ow not to be 9 into 
queſtion. 5 e e 

And Note, That n roher a wager, indebitatus offumpſt 

will not lie, but a ſpecial Menge., _ inde. ang lies Cultematn 
Wd Ne mats Fry 4 i Gone 5 
" 3 Cz: Fa A 3d. Selk. 23.8. F. 


0 ASSUMPSIT. | - 


Birch v. Wright. 


25 fe rei frauds, if th the courts wo 


d. „A third groun d of this action "is that for . 


USE AND OCCUPATION. . 


cc, appears, wherein 2 \ certain | rent 125 been "releryed, 


„ 


of the damages.” b 
vim of there, is a note in writing expreſſing the 


cc 


wie hit 


2 che rent, no evidence of 2 parol agreement 5 


N. meat p *of a any greater rent than is therein ex- 

be admitted: for t 11 25 would clude che ſta- 
1 d admit parol N 
« to Pre or alter written evidence.” 


As in this caſe where there was 4 written agreement t to 
Tet a leaſe of an ' houſe for ' 26/. per ann. on this an action 
was brought for the uſe and occupation. The defendant 
paid 267. into court. At the trial che plaititiff 6ffered'to 


rum parol evidence, that beſide the 261. per ann. the de- 


ndant was to pay the ground. landlord, 21. 12-5. 6d. This 


evidence was held to be inadmiſſible, particularly as no ęvi- 
dence was offered chat ſuch payment had ever been made. 


Before this ſtatute, rent was recoverable only by action ; 


of debt ; for at common la w afſuhipft would not lie for it. 
2. 4 ung. for uſe and occupation ol only lie 


4 and tortious; for ſuch excludes the idea of a contract, 


Ex ary in all caſes of this aftion muſt be * or im- | 


For here ** Aaldane Was telidae on year 1 0 year 


1 T. Rep. 378. 14 Mr. Bowes, and he. and his, wife granted as Wale to 


the plaintif, charged! on the Eſtate of which” the defen- 
: Hunt wa s tenant, in the year 1777, Bowes teceived the 
A Novdbet 1764, hen $11, Nn was in the de- 
fendant's hands; in 1785 the plaintiff broug ht 2 fjefmint 
and recovered poſſeſſion, and then Le notice to ſe 
tenant (the defendant). to attorn to 1 ," and pay 

him the rent then in his hand. t in ke to 
attorn or pay him the rent; upon which a writ of poſſeſ- 


1 


ec” K Sms may make uſe thereof ue an evidence of che 


here the defendant holds by permiſſion, or by demiſe 


cc from the plaintiff; not where his poſſeſſion is adverſe 


. er 


a was executed, and this action brought for. uſe, RE 
occupation, for the rent accruing from the time when, n the 


laſt pa ment was made to Bowes, to the execution of the 

writ of poſſeſſion. en it was reſolved, That the plain- 
gh + for the time ow, the cnt ae 

but 2 the rent accrued after for b ng the ejett- 

me ent, 705 plaintiff had 'from' a le Eb con Aer the de. 

fendant as a treſf paſſer, his © tortious, and 10 as 

could be no Tontract implied. 10k ee e, ce e = Kg 


3. Tenant at will demiſed ove to 5 It was — „ 
bei by Denniſon, Fulti ce, T yy, 1 15 t maintain an + 3 On 
action for uſe and deren 8 Weyer T la 1777. "0088 
might be as between the original Ke and firk 

tenant, yet that there was a contract between the t renant 

at will and the defendant : and as the 3 had enjoy- 

ed the benefit of the contract, he the ught the ation was 

clearly maintainable. 148 101 21 16. 0G; 155 bot 


66 t it ſeems to be eneral rule, th at, as this 
cc « action is founded on a co! age wherever 5 22 ant 

enjoys by permiſſion of or | demiſe from the plaintiff, that 
7 Bs ſhall be liable in this n, and ſhall yoE "be alpwed 
to queſtion the plaintiff's title. 


For where in an action for uſe and occupation; hs Morgan v. 
_ plaintiff gave eyidence of payment of rent by the defen- Ambroſe. 
dant, for 19 years, the defendant would have gone into 1 6 
evidence to prove à title in another. Per Vilmot 2 ire. Mss. a 
Payment of rent, and holding under a perſon, for ſo long 8 
a time, is concluſive evidence againſt the defendant; and 
he cannot ſet up a title in another. And as to the objec- 
tion that has been made, that the def&ridalit may be liable 
to two actions for the rent, by the perſons having different 
titles, that cannot be the caſe; for though another has 
title, yet he cannot bring an action for'the” fent till lik 
has made an entry, and recovered in 3 and then 


it muſt be treſpaſs for the meſne profits. 


But he agreed, that though the defendant could not 8. C. 
controvert the title, yet that he mi ht give evidence to 
explain the "olding | under him, as that he was executor 
during the minority of A. B. and that his intereſt; was chen 
determined. For that admits the plaintiff's title, e | 
the time the defendant held under him. 


B 15. ſame ſtatute, « It is enacted, That if an 
« nage for life dies before or on the day on Which 0 | 
* rent was made pa pa able, x upon any "Teaſe which determin- 
«ed with the life 6 fuck tenant Yar life, * 2 or 


1 e e e ref n e e 
. 3 


7 
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J * 
* 4 4 
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Paget v. Gee. 


x Burn's J. 471. 
Ambler 


198. 


| Howell v. 


Hanforth. 
2 Black. Rep. 


016. 


Pottet v. Pear - 
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ASSUMPSIT. 


« der- tenants ſuch a rateable part of "EM rent as would 
« be due to the tenant for life for the time he lived.” 


In Chancery, Ld. Hardwicke decided; that when tenans 
in tail made a leaſe for years, and died a week before the 
rent became due, without i/ſue, that his executor was inti- 
tled to an apportionment o the rent; for though tenant 


for life only is mentioned, yet he as to this is a tenant for 


life. In the ſame caſe Lord Hardwicke was of opinion, 


that tenant for years determinable on lives, was within 
the miſchief of the ſtatute. So where a wife had an an- 


nuity as a ſeparate maintenance, payable quarterly, and 
died in the middle of the quarter, the annuity it was held 
ſhould be apportioned, though annuities are not within 
the ſtatute. 


Ach. The next claſs of Expreſs e which are the 
foundation of this action, ariſe on 


BILLS or EXCHANGE AND PROMISSORY NOTES. 


Under this head, I ſhall conſider, 1ſt. Thoſe points in 
which Bills of Exchange and eee _ We: 
2dly, In what they differ. 


1ſt. Bills of Exchange and Promiffory Notes agree, firſt, 
in their being negotiable when drawn in a particular. form. 
2dly, In the mode in which _ are negotiable. 2dly, 
They differ in this, that in the cafe of Bills of Exchange, 
the forms of acceptance and proteſt are neceſſary ; which 


in caſes of notes are not required. 


Theſe form the following heads ; 


1. What Bills or Notes are of a negotiable nature. 
2. In what manner negotiated. 3. The acceptance of 


Bills of Exchange. 4. The Proteſt. 5. The ede of 


payments by Bills or Notes. 


1. Of what Bills or Notesa are of a negotiable N ature. 


1. What Notes are of a negotiable Nature. 
Bills of exchange drawn in the uſual form, of being py 
t 


ton. * able to A. B. or order, were at all times negotiable b 


cuſtom of merchants; but promiſſory notes were firſt made 
ſo by ſtat. 3 & 4 Ann. c. 9. /. 1. which enacts, “ That all 
« notes ſigned by any perſon, or by any body, politic or cor- 
« porate, or by any perſon intruſted by them to ſign ſuch 
* notes, promiſing to pay to any other perſon, or order 
cc or bearer, the money mentioned in ſuch note ſhall be 
« N over wy indorſement as inland bills of ex- 


r 


e 28 & f : b 


ct change are; and the indorſee 
c on ſuch indorſement. | 77 175 
1. It is ſufficient, if che note is drawn in the maker's Taylor 5 


hand-writing, thus: “I A. B. promiſe to pay, (or his name Dobbins, 

be written by him, in any part of it) &c. without being 1 Stra. 399. 
ſubſcribed A. B. though the words of the ſtatute are /gned 

by ſuch perſon; for the ſtatute. does not direct the name vid. 2 L. Raym. 
to be in any particular part, or ſubſcribed in any particular 1336. 
manner. | 


- No promiſſory notes are negotiable, but ſuch a8 
. are for the payment of money abſolutely. For if they 
„ depend on a contingency, they are not negotiable“. 


As where the note was, © I promiſe to pay /.— 
the death of George Henſhaw, if he leaves me ſo much, * Burr. 323. 
or I am otherwiſe able.” It was adjudged, that this = 
note was not a negotiable one within the ſtatute; for it 
was ;for the payment of money on the contingency of 
George Henſhaw leaving the perſon ſo much money, or 
that ; would otherwiſe be able, neither of which might 
happen. 55 | 1 | 

So where the note was a promiſe to pay .. after the g,, ageyy. 
defendant's marriage, it was held not to be . Raiden i » 
for the defendant might never marry, and ſo the note was 2 Stra. 1751. 
contingent. | bs 12 5 3 


Therefore notes in the alternative are not negotiable, as Smith v. Bo- 


7 


a note promiſing to pay or deliver an horſe, or to pay if heme. & L. Ry. 


| J. S. does not, are not negotiable notes; forthe note be- * 
comes a nullity by performance of the other part of the 
alternative. | Me e 3 ba 
« But where notes are to. become payable on an event 
* <vhich will certainly happen, and take effect in future, they 
« are then negotiable.” jo OT OO 
As where the note was for the payment of money fix Cooke rw. 


 aveeks after the death of the defendant's father, it was held to Colcham. 


be a good negotiable note, for the event was certain, and . 427. | 
the uncertainty only went to the time of payment, which 
did not deftroy its - negotiable nature; for ſuch is the na- 


ture of all notes payable after ſight. 


« As in the caſes already cited, of notes payable on the 
« death of any perſon, which are uncertain as to the 
« time when they would become payable, that depending 


” 


on Roberts v. Peak. 


. 3 25 ; i 23 | 


« on the time of the perſon's death,” 80 where. the Beans v. Und: 


maker's wages and prize- money from his Majeſty's ſhip * WII 262. 
Suffolk; this was adjudged to be a good and ne- „5 
_  gotiahle note, as the paying of a ſhip was a thing 


promiſſory note was to pay, upon the receipt of the wood. 


. \ > 


TY 
ai. lid thougly che ame when! ir would take klare 


Franklin. uncertain.” 
1 Stra. 24. S. P. 


Goſs v. Nelſon. . * And fo à note at firſt contingent may, by ſubſe- 

x Burr. 226. « quent words, become p ny and negotiable ;” as; if 4 

note Was drawn by an infant, promiſing to pay rohen he. 
cotties of age, 95 wollt not be negotiable, on account 
of che uncertainty of che event; but when' it is added, 
c oH his coming of age,” v:2. * 4 r12th' June, 1750,” there 
the time is ſpecified, and it becomes a certain — en 


dum in futuro. 
3. © Notes, in order to be dest mult be for the 
« payment of monly only.” 
Martyn Iwo #0 For where the note was ( to detiver up. horſes and a 


Chauntry. wharf, and to pay money at a particular day.” It was 
: Stra. I27T- adjudged to be not a note negotiable within the [arute, 


not being for the payment of money only. 


Moor v. Vanlute. 80 # ptothiſe to pay 3oo!. to B. or order, # three ge 
E. ore . Baſt India Bent, was held to! be riot a negotiable 405 
Bull. N. P. 273. within the ſtatute. | 


| 4. ce No expreſs form of wards ! is neceſſary to confti- 
cc f ute ab and negotiable note, provided it amounts to 
e ana folute promiſe to pay.“ 


Morris . "Tae. | As a note promiſing to be accountable to 7, $8. ar 93 
1 Stra. 45 value received, of for the debt: * another ( 1 Stra. . ). 
— a negotiable. 


a. 


-” 
ads 


Chadwicke v. 80 acknowledging 7⁰ os manned certain Docks and to be 
Alles. 5 indebted 1 in the balance, which the maker of the note pro- 
1 Stra. 706, miſes to pay, is a good and negotiable note. | 


„ And. where a_note contains a promiſe to pay to- 
cc lutely, it is not neceflary to add for value received... 


5 PEP TEL For where in error from C. B. in eaſe on a promiſſ | 
* * note, whereby the defendant promiſed to pay to he 
x Sera. 264: - Plaintiff .. for a debt due by A. B. to the plaintiff, 

it was objected, That this, not being for value received, 

was not within the ſtatute, and, prima fucie, the debt of 
another is no conſideration to ky Loo 2 promiſe; but the 
Court held it to be within the ſtatute, bein abſolute 
promiſe, and every way as negotiable 8 if it at been ge- 
nerally for value received. 


3 What Bills of E xchange are of « a N Nee 


chu muſt be . for EN | 
fide oe eg dtiabl HEE 


3 
£2 ö * 
* > 
Ll 4 


« not t0 be confine to credit en any. particular thing or 
4 fund, or depend for payment on any particular event 
« or contingency.” | SOLON 


- For where the bill of exchange was 
monies in the drawee's hands belonging to the proprie- 
tors of the Devonfhire mines, being part of the con- 
ſideration money, for the purchaſe of the manor of Weſt 
Buckland ;” this was held to be not a negotiable bill of 
exchange; for it was charged" on a particular fund which 
might not anſwer, and ſo the bill was not payable at all 
events. wed. Fe. ; ? | ; | 
So where the bill was drawn thus: “ Pay to M. N. 32). Dawkes v. Ld. 
out of William Stewart's money, as ſoon as received; this Deloraine. 
was adjudged not to be a negotiable bill of exchange, on 3 Will. 208. 
account of the uncertainty of the fund on which it was 
So where the bill was drawn by an officer on his agent, 1 v. 
en his growing fic it was adjudged not negotiable Laſerre. 
S hows judged oe mule, 
cc For it is eſſential to a bill of exchange, that it ſhall 
e depend on the per/onal credit of the parties, whoſe names 
* are on the bill, independent of any fund, event, or con- 
« tingency; for in order to charge them, they muſt be 
« perſonally liable; but when the bill is drawn on any fund, 
« the fund is the debtor, not the perſon; ſo when drawn 
«.0n any contingency, the perſon is not liable till the 
« contingency happens. So that it becomes neceſſary to 
cc aſcertain a hu are properly bills of exchange, and what 
« not; as if the bill is not a negotiable one, the party is 
« not liable to an action on it.“ Therefore, in the caſe 
of Dawkes v. Ld. Deloraine, /upra, wich was againſt the 1 
defendant, as drawer of the bill therein mentioned, he . 
was adjudged not to be liable; for having charged the bill | 
on the money of William Stewart when it was received, 
he did not mean to make himſelf liable, and he had judg- 


drawn e on the Jean . Herle 


1 Stra. 591. 


\ 


« But where a particular fund is mentioned, if that is 

tc one that is certain, and the party is ſtill liable perſonally 
ce befide in that caſe, the bill is negotiable which is drawn 
sc on its credit.” . enn | 

As where it was drawn by an officer in theſe words: qr 4g 
& Pay to A. B. or xr 1:4 od as my. quarterly half-pay, to 2 Stra. CR 
be due from the 24th of June to the 24th of September, by 
advance. This was held to be a good bill of exchange: for 


* 
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to the drawee out of what fund he was to be reimburſed ; 
but the money was to be advanced on the credit of the 
| perſon. | thy | 


But where a bill is ſo drawn on a particular fund, 
„ though not regularly a bill of exchange to charge the 
« parties perſonally, it ſhall operate as an aſſignment of 
. ſo much, and bind. PE Fe 
Clark v. Adair. For where Debiray, an officer, drew a bill of exchange 
Sit. Eaſt. 4 G. 3. on the agent of the regiment, -« Pleaſe to pay to A. B. 
— the ſum of —— . out of the firſt money that becomes 
due to me on account of arrears, or non- effective money; 
| the defendant did not accept the bill, but marked it 
E | in his book, and promiſed to pay it when effects came 
8 to his hands. Debiray died before the bill became due. 
It was allowed on all hands, that this was not a bill 
of exchange according to the cuſtom of merchants, being 
to be paid out of a particular fund ; but Lord Mangfield 
faid, it was an aſſignment for a valuable conſideration, 
with notice to the agent, and he was bound to pay it. 
He ſaid, the agent is the known public officer for the 
> regiment, and that the adminiſtrator could not prevent 
| the money from coming to his hands; and that he re- 
- membered a caſe in Chancery, where the agent (under 
the like circumſtances) had paid the money to an ad- 
miniſtrator, and he was decreed to pay it over again to the 
_ perſon in whoſe favour it was drawn; and ſo this being 
an action by the adminiſtratrix of Debiray, to recover 
the money to the amount of which the bill had been 
drawn, it was ruled, That the holder of the bill had a 
title to the money; and the defendant had a verdiQt. 


. 


WAX. 211 2. In order to · make bills of exchange negotiable, 
3 8 they muſt be payable to order or bearer. For if a bill is 
« payable to a perſon only by name, it is not negotiable, 
cc as by the terms of it, it is confined to ſuch perſon only.“ 


.« 80 if a bill of exchange is drawn for a particular pur- 

« poſe, or is directed to be applied to a particular uſe, 
« ſuch bill of exchange is not negotiable, and that whe- 

. « ther the direction is in the body of the bill or by in- 
C dorſement, | . 


Ancher v. Bank For where one Dahl, a Dane, reſident in Denmark, be- 
of England. ing indebted to the houſe of Heide & Co. of London, ap- 
Doug. 015. plied to one Meſtue to get him a bill on London, in 
„ 5-47 order to N the debt, Meſtue procured him a bill 
to the amount of the debt from the plaintiffs, on Heide 

and Co. This bill was a regular bill of exchange, and 
Air to Meſtue or order; Meſtue remitted the bill to 

ondon, with this indorſement: “ The within bill to be 

8 | | 7 | | f : « er edite d 


— 8 


cc eredited to Dahl, value in account ;” and the letter in which 

it was incloſed informed the houſe of Heide, that it was 

to be applied to the diſcharge of the debt due to them by 
Dahl. The bill was received, and notice given by Heide 

and Co. that it ſhould be fo applied. Afterwards a clerk 

in the houſe of Heide forged an indorſement on this bill, 

and got it diſcounted at the Bank of England. When che 

day of payment came, the acceptors havigg become inſol- 
vent, and the clerk abſconded, one Fulgbergh paid it for 
the honour of the plaintiffs (che — and this action | 
was brought to recover back its amount: when it was re- 
ſolved, that by the ſpecial indorſement, the bill, though 
originally negotiable, ceaſed to be ſo; ſo that not being 

negotiable farther than to Heide and Co. the Bank of 

England had paid the money in their own wrong, and the 
plaintiffs had judgment. | * 


3. © It ſeems to have been formerly thought. neceſſary. 
« that bills of exchange, in order to be nn n 
« expreſs to be for value received. 


For where the bill was in theſe words, « Pay to Mr. ae e 
Richard Banbury, two hundred pounds, on account of Liſſet. 
the freight of pf Vale Galley, and this ſhall} be your 1 Stra- 163. 
ſufficient diſcharge ;” the defendants accepted the bill 
ſpecially. On being ſued on this acceptance, it was ad- 
_ Judged not to be a bill of exchange, as wanting the an, 


value received, 


But however, it has "LP fince ſettled on 8 8 White v. 
it is not neceſſary that the bill of — ſhould im- Tale. 
port to be for value received. : Bailey on Bills . 


of Exch. 72. 
Theſe caſes apply to the particular nature- af; promiſſory 
notes and bills of exchange. In the following, neither are 
negotiable, as being void at law in their ereation; neither - i 
can they by any future negotiability be made valid. | x IT EE 


iſt. If made by a feme covert. 5 


For where a woman during coverture gave a note of hand Lloyd v. Lee. 
for a ſum. of money, it was adjudged to be void; and * Stra. 9. 
though in this caſe after her huſband's * death, ſhe e to 
pay it, it was held not to eftabliſh the ws 
void in its creation. | | 


1 


2. If given for. an vnde een 


For where the deſendant having occaſion to borrow two Lowev. Walker: 
hundred pounds; two perſons, of the names of Harris and oe ag 708. 
Stretton, agreed to lend it; but pretending not to have the iin 
money, prevailed on him to take goods, which they valued 2 * 244. 
at two hundred pounds, and for which he * the bill 8. P. 

St of. 


„ * 


Miller. 8 
4 Term, Rep. | 


of exchange in queſtion in their favour. Theſe goods, 
when they were ſold, produced. but, 1,15/. The bill; of ex- 
change was indorſed over to the, plaintiff- fairly, and for a 
valuable conſideration; and, he having ſued the defendant 
on it, it was reſolved, That the pretended ſale of goods 
Was to give a colour to the parties to take more than legal 
intereſt, and ſo. was uſurious. adly, That the bill, being 
given in conſideration of this uſurious contract, was ab: 

ſolutely void (under ſtat: 12 Hun. 16.) even in the hands, of 


ad „ ws 


2 fair indorſee; and the defendant had judgment. | 
3. If given for money wen at gaming, or lent to game 


As where in an action by the indorſee of à promiſſory 
note, it appeared that it was given by the defendant for 
money lent to him knowingly to game with, by one Church, Who | 
had indorſed it over to the plaintiff for a valuable conſi- 
deration, it was held that ſtat. 9 Ann. 14. having declared 
all notes, whereof the whole, or any part of the conſide- 
ration, was money knowingly lent to game with, to be void 
to all intents and purpoſes whatever; and this note being 
of that deſcription, it could never be recovered in any 
hands whatever. „„ N 

4. By ſtat. 15 Geo. 3. 51. „ All negotiable promiſſory 
« notes, or inland bills of exchange, for a leſs ſum than 
« twenty ſhillings, are declared to be null and void, and 
« the perſon iſſuing them liable to a penalty of 201.” | 

And by ſtat. 17 Geo. 3. c 30. it is further enacted, « That 
4 all promiſſory notes, bills of exchange, or draughts, be- 
C ing negotiable, to the amount of twenty ſhillings or up- 

« wards, and leſs than 5/. or for 50. ſhall ſpecify > 4 
6, names and places of abode of the perſon to whom or to 
« whoſe order they ſhall be payable, bear date at or be- 
tc fore the time when they are iſſued, and be made payable 
« within twenty-one days after date, ſhall not be tranſ- 
« ferrable after the time limited for payment, and if in- 
4 dorſed, the time muſt be mentioned, and the name and 
« place of abode, and figning, atteſted by witneſſes.” . 

5. Any alteration in a bill of exchange in a mate- 
<« rial part, thall make it void in the hands even of a 
cc fair holder for a valuable-confideration.” ... 

As where a bill was drawn on .the defendant dated the 
., 26th of qr (gap months after date, and accepted by 
him; but while ., upper part of 


the figure of 6 was eraſed, and as 20th. 


In this form it was indorſed to the plaintiff, who ſued the ac- 


eeptors; when it wayxelolved, That he could not Ons 
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for by this alteration the time of payment was accelerated 
and materially neee and * ſuch means the et 


avoided. 


_ Note, It is neceſſary to attend to what notes are 'nego- galich v. 
able, 'and what not; for if the plaintiff declares on'a Boehm. 
note of hand under tat. 3. 4. Ann. 9. and has judgment, Gilb. Rep. 93. 
and it afterward appears 1 the note was not N 
judgment will be arreſted, | 


. 3th In what Manner Bills of Exchange or Promiſſory 
Notes are negotiated. - 


Thie is either by indorſement or without it, that i is 
merely by delivery. 


1ſt. When 'a promifſory able; or vill of ata! is of 
a negotiable nature, it then only can be indorſed over to a 
third perſon; I ſhall therefore conſider the decided caſes 
as to indorſements, under the following heads. 1. Who 
uy indorſe a bill of exchange, or promiſſory note: 

In what manner an indorſement - ſhould be made: 

: The effect of the indorſement. 4. The manner and 
order in which the ſeveral: e are chargeable. 


. Who may * Bills of E hens: or Prov 


2 5 Notes. 


1. The payee of a bill of exchange, or the dente to 
whom the note is p eee muſt, from the nature of the 
tranſaction, be the firſt indorſer. | 


2. If a note is made to a feme covert, ſhe cannot indorſe Conner v.. 
it; for the right is veſted in the huſband, and he alone can Martyn 
"Indore it. So if it was made to her when ſole, it is the Wr 
ſame, for if the afterwards marries, the huſband muſt indorſe © 

the note; for being perſonal property, it belongs 1 


ſively to the huſband, 


82 8⁰ by the cuſtomof merchants, an executor or admini- Rawlinſon 8 


AHrator may indorſe over a note er bill of exchange, for the whole 3 wil, 1. 
property is in hem; and the note or bill is in its nature 2 Stra. 1260. 
aſhgnable. | 8. C. 


S8o a bill of 8 may be indorſed to an executor or King v. Thorn. 
- adminiſtrator as ſuch, and be ſued for by ſuch executor or Mic- 27 G. 3. 
"adminiſtrator : as in payment of a debt. due to the, eſtate 8 Re 
of a teſtator or inteſtate. _ | PP 89 


. 4. If a note or bill of exchange b ble to 
4 l * indonſe it, whleſs _ are partners. ” 


For 


Carvicky. For where the bill in queſtion was drawn by two perſons 
F owe: :.. Of the name of Maydwell, payable to their own order, 
* _— they were not partners, and one of them only indorſed it to the 
3 laintiff. In an action againſt the defendant (the acceptor) 
To Mansfield nonſuited the plaintiff, holding that both 
names to whom the bill was payable, ſhould have been 
indorſed. On a motion for a new trial, the court were of 
opinion, That as to this tranſaction, by making the bill, in 
that form, * Pay to us or our order, they had made them- 
ſelves ſo far partners, that the indorſement by one was ſuf- 
ficient. A new trial was therefore granted. At the ſecond 
trial the counſel for the plaintiff offered evidence, That 
it was the uſage and underſtanding of all the merchants 
and brokers in London that the indorſement ſhould be 
made by both payees : the admiſſion of this evidence was 
oppoſed, but Lord Mansfield did not think the queſtion ſo 
ſettled as to preclude the evidence offered; it was there- 
| fore 3 and there was a verdict for the defendant. 
Smith & alt. v. 5. In this caſe Hill and Richardſon, being partners and 
. Hill. indebted to the plaintiffs, drew a bill of exchange, payable 
31 G. 3. & to their own order on one Pickering ; and in part pay- 
\ _ Paſch.31G. 3. ment of the debt ſo due to the plaintiffs, delivered to 5 A 
| B. R. MSS. this bill: but at that time forgot to indorſe it, and the 
miſtake was not obſerved at the time by the plaintiffs. 
Pictering accepted the bill in the hands of the plaintiffs, 
and promiſed payment; but before he had paid it, Hill 
and Richardſon became bankrupts, and the omiſſion of the 
indorſement being diſcovered, the plaintiffs applied to 
them, and they indorſed the bill after they had become bankrupts. . 
An action being brought againſt the acceptor, it was ob- 
jected, That this action could not be maintained, the plain- 
* tiffs deriving their title by indorſement from the bankrupts: 
but it was ruled by Lord Kenyon, That the plaintiffs having 
] taken the bill for a valuable conſideration, obtained thereby 
s- a complete property; and that the indorſement was mere! 
= the formal part (the evidence of the transfer) and ſo 
might be made by the parties after they became bankrupts. 
On a motion for a new trial, the court of K. B. con- 
_ curxed in the judge's opinion. 13538 | 


2. In what manner the Indorſement is to be made. © 


\« 1. The uſual mode of indorſing a note or bill is by 

« theſe words, Pay the contents to A. B. and ſigned by the 
« payee: and ſuch indorſement transfers the prop | 

. to A. B. 80 alſo may a bill or note be indorſed by a 

* Blank indorſement of the name alone; but there muſt be ſome 

ic evidence that it is taken by the indorſee as Foy” 

| 66 Or 


cc for the mere indorſement of the name does not irſelf 
4 transfer the property in the bill or note. 
As where the plaintiff having a bill of exchange payable Clark v. Pigot. 
to him or order, on the defendant, ſent it to his friend 1 Salk. 126. 
S. to get it accepted, having firſt put his name on ᷣ 
5 S. got it accepted; but it not being paid, the plaintiff ” 
rought his action againſt the defendant; it was con- 
tended that it would not lie, the property being tranſ- Lucas v. 
ferred by the indorſement to 7. S. But Holt, Ch. J. held, Haynes. 
That F. S. had it in his power to act either as indorſee of "4" Mag 
the bill, by writing to that effect above the plaintiffs 
name, or as his ſervant, by writing an acquittance to the 
defendant above it, in like manner: that not having writ- 
ten an indorſement above, he took the note to receive the 
money as ſervant to the plaintiff, and ſo the action well 
lay. IL. a 0 1 0 
And therefore where in the action by the payee, the Theedv. Lovell. 
note being produced, had his name on the back of it; and 2 stra. 1103. 
it was inſiſted, that hat was an indorſement. The judge | 
allowed it to be ſtruck out in court; for being in blank, 
no property was transferred. | | WP 


2. A bill of exchange cannot be indorſed over {or a part Hawkins v. 
' of the ſum it is drawn for, for that would ſubject the drawer N . 1 
or acceptor to ſeveral actions, upon a contract which is 3 = 
entire. But the holder may have his action for part, if * 


he acknowledge ſatisfaCtion for the reſt. 


Though the indorſee has received part of the money ſohnſon v. 
om the indorſer of a bill of exchange, he may, neverthe- — 
leſs, have his action againſt the drawer F the bill for the 2 Will. 262. 
whole amount of it, and the indorſer have his remedy, for 

ſo much as he has paid, againſt the indorſee; for if the ac - 

tion was brought by the indorſee only for the reſidue, the 
indorſer who paid him would have his action againſt the 

drawer for the part he had paid, and ſo multiply actions. 


But if the indorſee of a bill of exchange receives part Bacon v. Searles, 
of the money from the drawer, he can only recover the re- H. Blackſt. Rep. 
fidue from the acceptor; for a bill of exchange being an 88. 273 
order from the drawer to the acceptor to pay ſo much 
money, when the drawer pays part, it operates as a coun- 
termand of the payment of ſo much of the money, and 
a releaſe to the drawee. Therefore, where the plaintiff 
declared as indorſee of a bill for g5/. againſt the de- 
fendant as acceptor, the drawer had paid 6o/. and the ac- 
ceptor now paid the remainder into court, the defendant had 
a a verdict, Lord Loughborough holding the above doctrine ; 


* 


which was confirmed by che court of C. P. | 


- 


I And 


- * Mather. 
E. 27 Geo. 3. 


- 4 4 . 
» 


And the reaſon of the difference of the two. caſes ſeems 
5 to be, That as the bill was created by the dtawer in con- 
3 ſideration of the amount firſt advanced by the payee, or as 

payment of a debt to payee, and he is witimately liable, he 
hall be allowed to diſcharge the bill in any manner he 
pleaſes: but as payment muſt ultimately come from him, 
to allow a partial payment by any other party whoſe name 
was on the bill, would be to multiply actions. 


&« 4. If a bill of exchange or promiſſory note is drawn 
te payable to any perſon or order, and is not paid, bur it 
c up. by the drawer, ſuch bill ean never regularly 
cc after be indorſed, it is fundus icio, and no longer ne- 
cc gotiable.“ 5 . iir 
Beck v. Robley, For where in an action againſt the defendant as acceptor 
H. Blackſt. Rep. of æ bill of exchange, it appeared to have been drawn 
39. originally by one Brown in favour of Hodgſon, on the 
. defendant, who accepted it; but not being paid when due, 
Hladgſen returned it to Brown, who paid the money. After- 
wards Brown indorſed it to the plaintiff, who ſued the 
defendant; when it was reſolved, That the acceptor was 
diſcharged by Brown taking up the bill, by which there 
Was an end of its negotiability. 


Pleniu 4 Tem Though the rule is laid down thus generally in this 
| e & caſe, en it muſt, be taken with ſome qualification ; for 
+ 84 the rule ſeems rather to be, that where a bill or note is 
cc indorſed after it is due, as that is a ſuſpicious circum- 
& ſtance, it is incumbent on the party who is to receive 
e it, to ſatisfy himſelf that it is a good one, as otherwiſe 
& he ſhall be preſumed to take it only on the credit of the 
cc perſon from whom he received it. And therefore if the 
« indorſee of a bill or note, ſo indorſed after it is due, ſue 
<« the acceptor of the bill, or maker of the note, the de- 
c fendant ſhall be allowed to go into every circumſtance 
. of defence he might have had againſt the original party 
& to whom it was payable. e ee Mu: 


Brown. v. Davis Therefore where the defendant was the maker of a 
3 Term Rep. 80. promiſſory note, payable to one Sandal or order, and he 
Taylor v. had indorſed it to one Taddy, who had noted it for non- 
payment, and afterwards . defendant paid Sandal, but 
negleCted to take up the note. Sandal having paid Taddy, 
got the note again, and paſſed it to the plaintiff long after 
it was due, who now brought his action agninſt the defen- _ 
dant. It was reſolved, That the defendant ſhould haye 
been admitted to give evidence of thoſe facts; that the 
| gpting was a ſtrong circumſtance of. fraud, and that. flight 
- Gvidence ſhould weigh with the jury to preſume that the 


? 


indorſee was acquainted with the fraud. 


« & 


go a bill at firſt negotiable, may, by the indorſement, Ancher NO 
be reſtrained from being further fiegotiable. „ _ NG 3 
5. By ſtat. 17 Geo. 3. 30. All indorſements of pro- 
miſſory notes or bills of exchange, under 5/. drawn pur- 
ſuant to the directions of the ſtatute (ante, fol. 28.) muſt be 
indorfed by the words * Pay the contents to A. B. or or- 
« der, or ſuch ſhall be void. „ 


3. Of the Effect of the Indorſement. 


1. “ The indorſement always follows the nature of the 
« bill or note ſo indorſed.”  * 


As where the bill was drawn by R. Clive, payable 1 die v. Eaſt 
Campbell or order, and indorſed by him to Ogilby, omitting India Company. 
the words or order, who indorſed it to the plaintiff, it was 3 c 
adjudged that the bill was further negotiable, and not 295. S. C. NE 
confined to Ogilly, to whom it was indorſed by name only, 7 
though theſe words or order were wanting, for that the in- 
dorſement followed the nature of the original bill, which 
was negotiable ;z that therefore the plaintiff might recover 
as indorſee of Ogi/by. | 


So where the plaintiff declared on a bill of exchange, Acheſon v. 
indorſed to him or order, and on producing the bill, the . ES 
words or order in the indorſement were wanting, it was "Or x 
adjudged to be no variance, for the bill being drawn Mere v. Man- 
originally payable in that form, the want of thoſe words ning 
in the indorſement did not alter its nature, but it remained apa 
_ negotiable in the ſame form (till. i= 


« 50 an ingorſement may be made to a perſon's order 
« only, and ſuch ſhall be good as an indorſement to the 
„ perſon hualelt.” 2 0 . | ; 


For where a bill of exchange was indorſed thus, by the richer v. Pom- 
payee, Pay the contents 0 the order of Mr. Fiſber, and frett. 
he brought his action as indorſee, to which there was a Carch. 403. 
demurrer for cauſe, that the indorſement not being 7» 0 
himſelf in perſon, that he could not bring the action: but it 
was over-ruled, as this was the uſual form tmong mer- 
chants, and an indorſement to his order transferred the 

property to himſelf. 44 " Rn 


2. But the indorſer of a bill of exchange may charge Smallwood v. 
himſelf with terms different from the tenor of the bill ag Vernon. 
at firſt drawn, for he is as a new drawer, and may be RW 
declared againſt as aſſuming to pay according to the terms, 
of the indor/ement, which would be. bad againſt the drawer: 
as If a bill be payable: the H of May, he can indorſe it as 
| A D 9 A ; payable ' 


oh ey 
* LT - - 
7 28 * W 


+ 3 1x4 


„ 


Ruſſell v. Long- 
— 
Dougl. 496. 


er 
payable the jir/t of April, and he is chargeable by ſuch in- | 
dorſement. „ ; | | 
3. If a perſon puts his name on the back of a blank 
piece of paper, which is to be afterwards filled up into the 
form of a note or bill, the perſon ſo putting his name 
{hall be bound as an indorſer of ſuch note or bill when 
made, to the amount of it: for the indorſement on ſuch a 


blank piece of paper is a letter of credit to an indefinite 
ſum, and ſhall bind the perſon who ſo lent his name, to 


the full extent of the ſum for which the bill is afterwards 


drawn. 


4. Of the Manner and Order the ſeveral Parties are 

_ chargeable after Indorſement. TR, 

1. & The holder of a bill of exchange or promiſſory 

cc note, has a claim againft all the parties whoſe names 

« are on the bill as drawer, acceptor, maker, or indorſer ; 

«. and againſt each of thefe he may have his remedy, till 

« he is ſatisfied the whole amount. Neither is he pre- 

«© duded by having ſued one of the parties, from ſuing any 
« of the others in like manner.” 5 5 


For where a bill of exchange came to the hands of the 
plaintiff, with two indorſements on it of the names of 
Boon and Sheridan, the plaintiff ſued Boon, and too him 
in execution, and afterwards let him out on a letter of 
licence, and then brought his action againſt Sheridan. Ir 
was contended for him, that the debt was ſatisfied by the 
impriſonment of Boon ; but it was reſolved, 'That a bill- 


holder had a right to ſue all the parties, and that each was 


Fable independent of the others, and thongh the diſcharging 
of Boon out of cuſtody might operate to diſcharge him, 
yet that the remedy till remained in force againſt every 


other indorſer. rs 


| « Though if the holder fues two parties on the bill, if 
ec he is ſatisfied by the execution againſt or payment by 


« one, he cannot proceed againſt the other.” 


Windham v. 
Wather. 
1 Stra. 5 15. 


For where he had ſued the maker and the indorſer of a 
promiſſory note in two actions, and recovered againſt both, 
it was now moved and ordered by the court, that on pay- 
ment of principal and intereſt, and the coſts in both actions, 


noexecution ſhould be taken out; and the court ſaid that 
had the plaintiff taken out execution on both actions, that 


2 Burr, 674. 


they would have puniſhed him. 


2. In bills of exchange, the acceptor is firſt liable, for he 


is charged by the acceptance, and the drawer only comes 


in aid of his default. Wherever therefore a bill of ex- 
Tm” ay change 
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change i is indor ed, the indorſee muſt gel apply to the ac- 

or. On default of the acceptor, then recourſe is to be 
Kad to the drawer, but in the caſe of an indorſement, 
every indorſer is as to his ſubſequent indorſee a new 
drawer, and N be ſued on deln made by the ac- 
ceptor. 


In every ation theteſols by an indorſee tf” an in- e v. A 
dorſer, or drawer of a bill of exchange, he mut ſet out a de- I — bs 4. 278. 8 
mand firſt made on the acceptor, and a default by him; and 
2dly, Notice to this ect to the indorſer, or it is error. 


For no action can be maintained againſt the drawer or Daggliſh v. 
indorfer of a bill of exchange, till notice of the refuſal, d. 
abſconding, or inſolvency of the drawee. And where the * 5 8 8 
holder fo ſues the drawer, without * out and rere 


ſuch notice, he ſhall be nonſuited. 


But the indorſee of a bill of exchange, oh default of Bromley v. 
the acceptor, may ſue the indorſer, and is ut obliged to ſhew nh og Ho | 
any demand on the drawer, eithet in the cafe of an inland or Lake v. Hayes. 
foreign bill of exchange; for the indorſee may not know 1 Ack. 281 


where he is to be found, and every indorſer is as to him a fler Adam 
drawer. 2 51 my 1 | Burr. 669. 


3. The law of pwinisbrj notes is in ſtrict analogy to 2 Burr, 656. 
this. Promiſſory notes aſſume the ſhape of bills of ex- 
change only when indor/ed, for then the maker of the note is 
"the firſt liable, and is as the acceptor of a bill of ex- 
change, the indorſee as he payee and the indorſer as the 
drawer. 8 

The obvious reſult therefore of this is, "that decoding PT oc = 
to the rule above, the indorſee muſt firſt Walz his demand smith. 
againſt the maker of the note, and on n his default __ have geg. 
recourſe to the indorſer. 5 Salk. 73 4.8. F. _ 
Therefore in an action by the indorſee aal the in- Truby v. De la 
dorſer, he muſt prove notice to the indorſer of the maker's Fountaine. 
default: but proof that the maker could not be found will — , Bull. N. 
excuſe ſuch notice, n the indorſer ſhews that ny maker p, 25. 
could be found. 


The indorſee muſt ſhew, Accel that he ** due 
60 diligence to make the demand from the maker of the 
« note; and ſuch demand, if it can be _— ſhall not be 
« diſpenſed with“ 355 


For Where the indorſee el that the 1 of the Collins v. B _ 
note which was due 27th of December, had in the te of the 2 hw. = : 
before ſhut up ' houſe and gone away, this was held not of itſelf 

fuffcient to - make.a-demand - * but that the in- 


N 
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dorſee ſhould have made further enquiries, and attempted, 
to have found him ort. 
So' it has been frequently ruled by Lord | Mansfield, 
that is no excufe for not demanding payment from the 
maker of a promiflory note or acceptor of a bill, and 
not giving notice of the non-payment, that the maker of 
the note, or the acceptor of a bill of exchange, had become 
_ a bankrujt, as many means might remain of payment, as 
by the aſſiſtance of friends or otherwiſe. W 


But the indorſer may ſuperſede the neceſſity of ſuch a 
demand on the maker of the note by his own act, as if he 
pays part of the note; for that diſcharges the maker to- 
tally, and ſubjects himſelf with the whole, and in ſuch 
caſe a demand from the maker of the note was held to be 
unneceſſary. 0 


Hull v. Pitfield, . So where the indorſee ſued the maker of the note, and 


1 Term Rep. 


' Mead v. Young 
4 Term Rep. 
28. 


his bail paid the money, it was adjudged that the indorſer was 
clearly diſcharged, for it was the ſame as if paid by the 
drawer himſeli. _ 84151 11 | 
4. As every indorſer is therefore as a drawer in reſpect 
to the indorſee, if the action is brought by the indorſee 
_ againſt the indorſer, he is never called on to. prove the hand- 
writing of the drazer ; for the indorſer is liable on his own 
indorſement though the bill was forged. 3 


But if the indorſee brings an action again? the acceptar 
of a bill of exchange, he muſt prove the hand- writing of 
the firſt indorſer, even though there were ſeveral indorſe- 
ments on it when accepted, for a bill of exchange is no 
payment to the perſon in whoſe favour it is drawn, unleſs 
it has been indorſed by him. en d 
„ Therefore if the name of the firſt indorſer is forged, 
* or cannot be proved, the holder cannot recover.“ 

As in the cafe of Cheap v. Harley, ante 5. where the 
payee's name being forged, the acceptor was compelled to 
pay the bill over 5s. 

So where in an action by the indorſee againſt the ac- 
ceptor, the caſe, was, that the bill was drawn at Dunkirk, 
by one Chriſtian, on the defendant in London, payable ' 
< to Henry Dayis or order,” this was incloſed in a letter 
from Chriſtian, and got into the hands of a Henry Davis, 
but not the perſon in whoſe favour it was intended to have 
deen drawn. The defendant accepted the bill, and being 
applied to by the plaintiff, with whom Davis had dii- 

counted it, he acknowledged his acceptance, but after- 
Ei ot 9 5 | th wards 


7 Sata diſcovering the fraud, he refuſed to pay 15 on ac - 
tion brought againſt him, it was reſolved, that the defen- 
dant ſhould have been allowed to have gone into evidence, 


that the payee's name indorſed on the bill was not the 


name of the real perſon to whom the bill was drawn pay- 
able, in which caſe the plaintiff could not recover, though 


there was no fraud in the holder, who might come bona 


fide by the bil. 


But where a bill oh; ard was drawn payable to a Gibſon v. alt. 
Actitious payee, and that known to the arceptor, as well as to the v. Minet 


_ drawer, who had ſo drawn it, and the name of the fictiti- 
ous payee indorſed on it, with the Inoculedge alſo of the ac- 7 
ceptor, which fictitious indorſement was to the drawer 

Himſelf or order, and he (as indorſee) indorſed the bill over 
to the plaintiffs for a valuable conſideration, it was re- 
ſolved that the acceptor ſhould not be allowed to avail 
himſelf of the circumſtance, that the payee's hand-writing 
as the firſt indorſer could not be proved, fince there was 
no perſon in being as payee in this caſe, and that known 
to the acceptor, when he accepted it; but he ſhould be 
liable to it as a bill payable to bearer, or perhaps as a bill 


payable to the order of the drawer, or on a count, ſtating 


the ſpecial circumſtances. 


In this caſe the defendant and others drew a bill on 1 Tatlock v. 


defendant alone, in favour of a fictitious payee, the name 
of this fictitious payee he indorſed on it to himſelf, and then 
he indorſed it over to the houſe of Lewis and Potter, who 
indorſed it over for a valuable conſideration to the plaintiffs. 


On the ſame objection on the part of the acceptor, as in the ' 


laſt caſe, the court over-ruled it, and held that the plaintiff 
might recover on a count for * had and are 


. paid. 
5. If an action is brought on a promillory.. note 3 


the maler by the perſon to whom it is made payable, the detend- Roberts. 


3 Term RP 


37 


ant will be. admitted to impeach the promiſe, and go into 1 Blackit, Rep. 


the conſideration ; as. to ſhew it was illegal, as here, that 445: 


it was given on a ſmuggling conſideration; or to ſhew 


that it was delivered as an eſcrow; ex gr. as a reward for PRs dune 8 


procuring the defendant to be reſtored to an office, which 
the plaintiff had not effected, and ſo the condition was 


not performed: in which a the plaintiff could not re- Snelling v 
Briggs at Read- 


ing, gar Bull. 


cover. But when the action is nor betaween the original 
puriies themſelves, as where it is hy tbe indorſee, the =} 
. . fideration' of the note ſhall not be allowed to be difputed. 
Therefore where the action was againſt the inder 


that 


ter, 


Lord Raymond would not fuller him to give in evidence, i 


38 


Collett v. Griſ- 
fith. H. 2. G. 2. 
S. Hall. Buller 
N. P. 274. 


Montefiori v. 


Montefiori. 


0 Black. Rep. | 
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that the plaintiff defired him to indorſe the note, to en- 
able him to bting an action againſt the drawer of the note, 
and had promiſed that he would not ſuc him. 


« But where a perſon gives a note for the purpoſe of 
ec aiding another in fraud, as in procuring a marriage, ex 
« gr. ſuch note ſhall be abſolute againſt him.” | 


As where the plaintiff being engaged in a marriage- 
treaty, the defendant who was his brother, to aſſiſt him in 
his deſigns, and to repreſent him as a man of fortune, 
gave him a note for a large ſum of money, as the balance 
of accounts between them, which the defendant acknow- 


| ledged to have in his hands, though in truth no ſuch ba- 


Per Buller, ]. 
Term Rep. 615. 


lance exiſted, it was reſolved, That where, upon propoſals 
of 'marriage, third perſons make repreſentations different 
from the truth, they ſhall be bound to make them good. 
Therefore the defendant having miſrepreſented the plain- 
tiff's circumſtances to«the amount of the nate, he ſhould 
be chargeable with it. 5 ms | 


« And ſo in the caſe of bills of exchange, after indorſe- 
cc ment, the acceptor ſhall not be allowed to queſtion the 


cc bill as forged, for he is bound by his acceptance, even 


Price v. Neale. 
3 Burr. 1354. 
1 Blackſt. Rep. 


390. S. C. 


ennys v. 
awler. 


2 Stra. 946. 


« though the bill was forged, from the credit it receives 
ec from the indorſee, by reaſon of the acceptance.” 


And therefore where two bills of exchange were actually 
forged on the plaintiff, and the defendant took them as 
iudorſee , bona fide, and the plaintiff had paid the money; 
it was adjudged that he coald not recover it back from 
the fair indorſee. OD WT ET i 
_» So where in an action by the indorſee of a bill of ex- 
change againſt: the acceptor, the plaintiF reſted on the 
proof of the acceptance, the defendant offered to prove it 


a forged bill, by calling perſons who knew the hand of the 
drawer, and who would ſwear they did not believe it to be 


his; but Ch. F. Raymond refuſed to admit this evidence 
from the danger to negotiable notes, and becauſe a man 


might by deſign write contrary to his uſual method, and 


inclined ſtrongly to think that proof of actual forgery, 


would not excuſe the defendant againſt his own acceptance, 


which had given the bill a credit with the indorſee. 
6. No, perſon can be charged through the medium 


£6 of a bill of exchange, as drawer, acceptor, or indorſer, 


« unleſs his name appears on the bill; for if the holder 
te of a bill of exchange ſends it to market, without in- 


cc dorſing his name on it, he ſells the bill, and the perſon 
& who gives caſh for it, takes it on the credit of thoſe 


only 


AsSUMæS Tr. 5 29 
s only whoſe names appear on it: this is, provided the 5 
&& holder does not know the bill to be a bad one; for if he 
cc knows the bill to be bad, he ſhall refund the money, on 
« account of the impoſition.” | 85 y 
So that if a merchant having ſuch a bill, gives it to his penn v. Harri- 
clerk to get diſcounted, with injundtions not to put his name ſon. 
on it, the maſter ſhall never be called on for the money; but 3 * BY 
if he gives it to his clerk, and does not ſay that he will not in- 722 Rep. 
| dorſe it, and the clerk warrants the bill, he ſhall be con- x77. 
ſidered as the agent for the merchant, and his act ſhall 
bind him, and the merchant ſhall be liable to the holder in 
an action for money had and received. We 


2. Of Bills of E xchan ge, or Notes negotiable without 


Indorſement. 8 


5 WEI © 3 ; ; 

This is the caſe of all notes payable to bearer or 0 7. S. 3 Burr. 1521. 
and bearer, which from their nature require no indorſe- 
ment, but are transferrable by delivery only; in which 
caſe, the perſon who comes fairly by ſuch bill or note, 
may bring an action on it in his own name. But where 
the action is fo brought by the bearer in his own name, it 
is incumbent on him to prove that he gave for it a fair and 


valuable conſideration. | ; 


e And it matters not how the perſon who poſſeſſed it Miller v. Race. 
cc came to poſſeſhon of the bill or note, provided the r Bur, 452. 
c holder who brings the action gave for it a good con- 

« ſideration, and came by it in the fair courſe of trade.“ 

For where the mail was robbed and a Bank of England Grant v. 
note taken out, which was paſſed by the highwayman to! Raft. 1576. 
the plaintiff, who was an innkeeper, in the- courſe of his Black. Rep. 
buſineſs; this was adjudged to give a full and indefeaſible 485. S. C. 

property in the note to the 5 | "5 


In like manner where the defendant gave to one Bicknell; 
who was his ſhip's huſband, an order on his banker, in 
thoſe words, „ Pay to the ſhip Fortune, or bearer, yol.” 
Bicknell loſt the note. The perſon who found it paſſed it 

to the plaintiff in payment of money for goods bona fide 
ſold, and the plaintiff recovered in this action the 
amount of the bill. | | 


c And the caſe is the ſame of a bill of exchange which 
« paſſes by indor/ſement. <F „„ | 
For where in an action on a bill of exchange againſt peacock v. 
the defendants as drawers, the caſe was, that the bill was Rhodes. 
drawn by the defendants at Halifax, in Yorkſhire, on Dougl. 613- 
no Ol "ns Smith 


Hinton's caſe. 
2 Show. 235. 


1776. M88. 


Smith and Payne, of London, payable to one Ingham or 
order; Ingham indorſed it to one Daltry, who indorſed 
it to one Fiſher, from whom it was ſtolen ; it was afterwards . 
paſſed to the plaintiff, ho was a mercer at Scarborough, 
in payment of goods, by a perſon who called himſelf 
William Brown, who indorſed it in that name. On 
action brought againſt the defendants, the plaintiff re- 
covered, the court being of opinion, that a blank in- 
dorſement was as if made payable to bearer, and that the 
intiff having taken it in the fair courſe of trade; had no- 
thing to do with the intermediate tranſaction, he not being 


„ 5 Ser 

| Anon. Salk. "Theſe decifions are founded on the conſideration due to 
p26.” bills of cbs and promiſſory notes as the medium of 

| buſineſs, whoſe circulation is not to be impeded. And 


therefore a bill if loſt and found by any perſon, gives him 
no property againff the owner, though it docs againſt all 
other perſons, and the owner may have trover for the bill - 
in the finder's hands; but when it once becomes fairly 
transferred in the courſe of, trade, the owner's property 
is from that time at an end. | T TY 


Therefore if a banker, or the acceptor of a bill of 
t exchange, pays a bill ſo drawn on him, he ſhall not be 
cc liable to the owner of the bill, if the bill has been loft 


cc“ or ſtolen; provided foe? gary has been made by them in 
id bu | 


4 the fair courſe of trade ufeneſs.” „ 
— silva v.. For where in troyer for a bill, draft, or check, drawn 
Fuller. by one Cox on the defendants, who were bankers, payable 
— 437, or bearer on demand, it was drawn the 5 7th 


of June, but dated the 18th. On the 17th the plaintiff 
received it, that day he loſt it, and the ſame day (15th) 
fit was preſented to the "defendants, who paid it; it was 
© proved to be contrary to the uſual courſe of buſineſs, ts pay 
draft before the day on which thy were dated, and on that 
ground the plaintiff had a verdict. | 
I have hitherto conſidered thoſe matters in which pro- 
miſſory notes and bills of exchange agree, viz. that nego- 
tiability which is common to both. I ſhall now conſider 
thoſe points wherein they differ ; that is, the acceptance and 
proteſt of bills of exchange. * | bad”: GS 


3- Of the Acceptance of Bills of Exchange. | 15 


' Under this I ſhall conſider, 1ſt. What ſhall amount to 
an feceptance. 2dly. Of the manner of acceptance. 3dly. 
Of the effect of an acceptance, and how it may he Fg 


1. What 
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I. What hall a amount to an Acceptance, 


Ao A verbal acceptance of a bin of mon: thall be 1 3 
fafficient to change the OE. ah Palmer. 


2 Stra, IOO. 


But riots; that if the acceptor 1 nat _ in which 
caſe the payee muſt reſort to the drawer, the acceptance 
mult. be in auriting, in order to charge the drawer with coſts 
and damages, if the bill is an inland bill gf exchange by 
ſtat. 3 & 4 Ann. c. g. ann DP "IOE 98 
io N. 3. c. 17. | 


2. But the mere anſwer of a merchant to the drawer, Per Lord Manes 
« that he would duly honour the bill,” is no acceptance ex- field. 
_ cept accompanied with other circumſtances, which ma 9 N SI 
3 J 
induce a third Fegg to take it by indorſement; but if 
there are any ſuch circumſtances it may amount to an 
acceptance, even though the anſwer be contained in a 
letter to the drawer. a 


As where other words are added to hate has may Per Lord Hard- 
amount to an acceptance. As where a merchant by letter wicke. 
fays, © Yaur bill ſbal be duly honoured and placed to your debit.” d.. 
This was hdg to be a ſufficient acceptance. 


. 60 The acceptance may be an abſolute or a dit 2 Stra. T1524. * 
60 undertaling. It a conditional one, the holder may refuſe Cop. 573. 
itz but if he adopts it, it ſhall charge = ane when _ v. Sho- 


rooke. 


the condition is performed, 2 2 9. 


c And whether an acceptance is abſolute or conditional 

« is matter of law and not of ſact: and the payee muſt 
<c at the time of tendering it, take it in one light or other, 

ce and abide by ſuch election; for if he conceives the ac- 
« ceptance to be conditional, nd does any act by which | 
cc he ſhews his diſſent to Ciel acceptance, in ſuch caſe . 
he cannot afterward ſue the drawee as. acceptor.” 


Therefore where the plaintiff declared againſt the 8 8 
dant, as acceptor, and the circumſtances were, that the bill was 8 
drawn on the defendant payable to one Lenox, forty-one 2 Term Rep. 
days after fight; Lenox indorſed it to the plaintiff, In 88s. 
September the plaintiff's clerk preſented the bill to the de 
tendant for acceptance, who told him that the drawer 
had conſigned a ſhip and cargo to him and another perſon 
at Briſtol; but as he could not know whether the hip 
would arrive at London or Briſtol, he could not then ac- 
cept the bill; upon which the clerk faid, he would leave DN 
che bill ur condition that if the defendant did not after- 

ward 
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ward accept it, that he ſhould be at liberty to note it 
from the time when he had firſt preſented it. To this the 
defendant aſſented, and the bill was left accordingly. 
In the month of October the clerk called again, and the 
defendant being prefſed to give an anſwer whether he 
would accept or not, ſaid “the bill was a good one, and 
that it would-be paid, even if the ſbip was left.” The clerk 
on this carried the bill to a notary, and noted it for non accept- 
ance from the time it had firſt been tendered ; the ſhip arrived 
ſafe in London, and was diſpoſed of by the defendant, 
and then the plaintiff brought his action againſt the de- 
fendant as acceptor. It was reſolved, That this was only 
a conditional acceptance, which the party had liberty to 
adopt or not; that having refuſed it by noting the bill, he 
was not at liberty afterwards to ſue defendant as ac- 
ceptor. 4055 Fe, 1 
In queſtions therefore between the payee, or indorſee, 
and the acceptor, the matter often turns upon what is an 
abſolute and what a conditional acceptance. As to which 
it has been decided, f 
1. « Where the acceptance is made with reference ta ſome 
« fund, which is to provide for payment of the bill, it is a 
cc conditional acceptance.” 
Pierſon v. As where the drawees of a bill of exchange received a 
Dunlop, navy bill aſſigned to themſelves, as a counter ſecurity for 
Comp-$7- the payment of the bill drawn on them, and on the bill 
being tendered for acceptance, they ſaid, “ that they 
could not accept the bill of exchange till the navy bill 
was Paid.” This was held to be an undertaking to accept 
when the money was received on the navy bill, and when 
received the drawee liable. 


Smith v. Abbot. So where the defendant accepted a bill of exchange ta 
2 Stra. 1152. pay it © when goods , conſigned to him, and for which the 
| bill was drawn were ſold,” it was held to be a conditional 
acceptance. RE 3 | 


2. « Where the acceptance is made with reference to any 
cc account between the parties, it ſhall be deemed condi- 
7 5 66 tional.“ | 


Molloy De Jur. As where a merchant ſays, „ leave the bill with me, 
Mur. 280. and I will look over the accounts between the drawer and 
g me; call to-morrow, and accordingly the bill ſhall be 
accepted; this is not an abſolute acceptance, becauſe it 
refers to a balance of account. e 1 

4. © Wherever the drawee gives a credit to the bill by any 

9e af whatever, that ſhall be deemed an acceptance, and 
« ſhall bind him. O00 
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As where a bill was drawn by one Newton on Witby (the Moor v. Withy. 
defendant) in favour of Scot, who indorſed it to the plain- 22 — 3 
tiff. He tendered it for acceptance to the defendant, who 26. 
underwrote thus: Mr. Jachſon, pleaſe to pay this note, 
and charge it to Mr. Newter's' account. R. Withy.” It 
was inſiſted that this was no acceptance, for the defendant 
did not mean to become the principal debtor, it was 
only a direction to Fack/on to pay out of a particular fund; 

and if there was no fund, the money was not to be paid, 
But, per Curiam, the underwriting is an acceptance, and 
the mode of payment is a tranſaction between them two 27 
only, and jt ſignifies not to what account it is to be put 
when paid. es”. | | 


So where the defendant on whom the bills were drawn, Wilkinſon v. 
in a letter ſaid, “ I will pay the bills in caſe the owners of Lutwidge. 
the ſhip Queen Ann do not; I think neceffary to acquaint 7 Stra. 648, 
them, but reſt ſatisfied of the payment.“ This was held | 
to be a good and ſufficient acceptance, being an under- 
taking at all events to pay the bill. | 


For an implied acceptance is ſufficient to charge the carb. 401. 
drawee, and that need not be in the form of a promiſe, 
as any thing written on the bill by the drawee not expreſ- 
ſing a direct refuſal] to accept, as preſented, ſeen, will, if 

unexplained by other. circumſtances, be deemed an ac- 

ceptance. | 5 


But where a perſon received a bill, kept it for fix days, Powell v. 
and entered on it No. 84. 5 May; this was adjudged not Monter. 
to be a ſufficient acceptance, it being proved to be the e 
cuſtom of the drawee ſo to mark and enter all bills, whether 
he meant to accept them or not. be 


_ | So where a requeſt was made to the drawee to accept Smith v. Niſſen. 
a bill, and to ſecure himſelf by drawing a bill to the 377-20 de. 3. 
amount of the firſt on a third perſon, it was held that the ore aug 
mere act of drawing ſuch bill as directed did not amount to an 
acceptance; and he having paid the bill drawn on him, 
and that which he had drawn on the third perſon being diſ- 


honoured, he recovered back again the money he had paid. 


Wo Of the Manner of Acceptance. 


1. „ No perſon (as wife or ſervant) can accept a bill Molloy 284. 
cc of exchange ſo as to bind the maſter without lawful au- 5 
c thority (as a letter of attorney or the like) unleſs ſuch 

& perſon has uſually done fo in the abſence of the maſter, and fo: 

2 | rs 
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2 Stra. 915. 


Pinkney v. Hall. 


Wigerſloff v. 


Smith v. Scar. 
Eaſt. 14 G. 2. 
Buller N. P. 


| Molloy 281. 


C fis account. And if ſuch perſon accepts a bill generally 
cc drawn on him, though on his maſter's account, it ſhall 
« bind the perfon himſelf, and not his principal.” 


For where the plaintiffs were indorſees of a bill of ex- 
change, drawn in theſe words, „ Thirty days ſight pay 
to T. S. or order, 2001. value received, and place the fame 
to the account of the York-Buildings Company, as per 
advice from Charles Mildmay. To Mr. E. Bihhop, 
_ Caſhier of the York-Buildings Company, at their houſe, 
Wincheſter-ſtreet, London. Accepted 13 June, 1732, 
H. Biſhop,” it was proved for the defendant, That e 
letter of advice al addreſſed to the Company, that the bill 
was brought to their houſe, and that he was ordered to 

accept it, as he did others. But it was reſolved, on a 
motion for a new trial, that the defendant was perſonally 
liable; for it was drawn on him, accepted generally, and 
not as a ſervant to the company; to whoſe: account he 
had no right to charge it till he had actually paid it; 
that this being an action by an indorſee, it would be of 
dangerous conſequence to trade to admit evidence from 
extrinſte circumſtance, as the letter of advice. That 
this differed widely from the caſe of a bill drawn, ad- 
drefſed to the maſter, and underwrote by the ſervant, in 
which cafe the ſervant would not be liable, but his ac- 
ceptance be vonſidered as the act of the maſter : that a bill 
of exchange was a contract to bind the.parties, and the 
whole of it ſhould appear in writing; that here was no- 
thing in writing to bind the company, nor could any action 
be maintained againſt them on it; for that the addreſs to 
the defendant was only to denote the perſon, and his place 
of abode, with more certainty. But they ſaid, that had 
the action been by the payce T. S. it might have been dif- 
ferent, as he was privy to the tranſaction, and tendered the 
| bill to the company; but the plaintiff being a ſtranger, 
that theſe eircumſtances could not be conſidered; ſo he 

had judgment. | 

2. Where there are two joint traders, and one accepts 
a bill drawn on both for himſelf and partner, it binds both 
if it concerns the trade: otherwife, if it concerns the ac- 
ceptor only in a diftin@ intereſt and reſpect. 


3. Drawee of a bill of exchange may accept it as to part, 
or he may accept it to pay Fr Agra and half grods, or when 
ds of the drawer are fold; but the payee may refuſe 
ſuch a partial acceptance and proteſt the bill; that is, if 
the bill is accepted in part, there muſt be a proteſt, if not 
for the whole ſum, at leaſt for the part unpaid. After pay- 
ment there muſt be a proteſt of the reſilue. 
| DH „„ © Ihe 


Sr.. | = 
4. & The acceptance of a bill ſhould be upon the bill it- 
c ſelf; but there may be a collateral agreement made be- 
« fore the bill has exiftence, as an agreement 10 accept; and 
« it ſhall bind the party fo agreeing.” i „ 
As where the plaintiffs who were merchants in Holland, pillans and 
agreed to accept a bill of one Fhite's on them from Dublin, Roſe v. «ag 
on condition that White would give them a credit on Hopkins. 
ſome houſe in London to the amount of the bill. White , Burr. 1663 
named the defendants; upon which the plaintiffs paid the ” 5 
bill drawn by White, and then they wrote to the defendants, 
to know if they would accept a bill on them on hits 
account: they agreed to do it. In the interim M bite failed, | 
before, in fact, the plaintiffs had drawn on the defendants; e 
upon which the defendants wrote to them not to draw, 
as they would not accept their billz notwithſtanding 
which the plaintiffs did draw on them, and now brought 
an action for the amount, when it was adjudged, that 
this was a ſufficient agreement to accept, and bound de- 
fendants to the payment of plaintiffs bill ſo drawn, they 
having previouſly accepted and paid the bill drawn on 
them by White. e 1 
„ But where there is ſuch a previous agreement to ac- 
ce cept, if it is conditional in any reſpect, thoſe conditions 
“ mult be ſtrictly performed, or the agreement ſhall not 
dc be binding.” | — | | | 
As where a partner of an houſe in London being then at Maſon v. Humm, 
Dominica, wrote to the defendant, his partner in London, & alt. 
that the houſe of Vance, Caldwell, and Vance, in Dominica Pougl. 284. 
having purchaſed a quantity of prize tobacco, that he had 
agreed, on their giving the defendant orders to inſure the 
quantity ſent, and ſending the bills of lading conſigned to 
him in London; that their bills of exchange, drawn at the 
rate of 80/. per hogſhead of tobacco, ſhould be accepted 
by the defendant, it was held, that this did not bind the 
partner abſolutely to accept; for it was conditional, That 
tobacco be configned, that it is of ſuch a value, and that an in- 
ſurance be made. If any of theſe failed, there was no binding 
agreement to accept, and ſo to charge the drawee; and 
here in fact, the tobacco's only producing 4o/l. per hogſ- 
head, the defendant was held not to be liable. | : | 
5. A bill may be accepted after the time of payment is Milford v. Wal 
elapſed, and the —_ ſhall OT for the ee — IO 
of the promiſe is to pay the money, which is done by the Salk. 129. 
acceptance. „„ 
But in ſuch caſe, the declaration ſhould regularly ſtate 1 
a promile to pay generally, not ſecundum aalen bills." | IF Wt 
| 5 ? | e e 
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Molloy 283. \ So a bill may be accepted to be made payable at a longer 
day than that on which it is drawn payable, and this ſhall 
bind the acceptor. n | 883 


3. 07 the Effect of an Acceptance, and how it may be 
4  _ diſcharged. .. 


1. 6c By the acceptance of a bill of exchange the ac- 


HONED 3 « ceptor makes himſelf ſo abſolutely liable, that he can 


mierop & alt. „ never;aver the want of confideration or of goods in his 
3 Burr. 1663. « hands belonging to the drawer : for the law of mer- 


« chants knows no nudum pattum.” 


Wo" Maber v. And therefore where there were dealings and an account 
Maſſias. current between the drawer and drawee as his factor, and 
2 Blackſt. * a balance in fact due to the drawee, and he accepted a bill 
wat of the drawer's drawn on the goods in his hands, it was held 


that this ſhould only be poſtponed to prior acceptances, and 
that he ſhould not be allowed to hold the goods for his own 
balance, for if he meant to have reſerved his own balance, 
he ſhould have made a /þecial acceptance. WE oo 


Wilkinſon v. Therefore where the action is againſt the acceptor by 
Lutwidge. the payee, he is not obliged to prove the drawer's hand; for 
x Stra. 648. by the acceptance the acteptor has acknowledged the hand 
1 of the drawer as his correſpondent. But the acceptor is 
not precluded from proving it not to be the hand of his 
correipondent. 7 55 | 


potter v. Tubb. So where in an action by the payee of a bill of exchange 
' Sarum Lent Aſſ. againſt the acceptor, the defence attempted to be ſet up 
785. MSS. was, that the conſideration of accepting the bill was a 
debt due by the acceptor to the drawer for ſmuggling goods 5 but 
„ it was ruled (by Buller, Juſt.) that this could not affect the 
Bas | plaintiff, unleſs the bill had been given to him for a ſmug- 
gling debt; and that although the plaintiff ſhould be proved 
to have known that the conſideration between the drawer 
and the acceptor was illegal, it would make no difference 
as to him. | | NE OS 


| 2. An acceptance is an acknowledgment of debt to the drawer, 
Farminter. as having effects in his hands to the amount of the bill, 

2 Will. 185. and therefore where the drawee of a bill of exchange ac- 

|  Cepted it, he was held liable to the drawer, he not having 
R$: paid the bill when due, which was returned proteſted, and 

9 id by the drawer. But it ſeems that he might have ac- 

cepted it for the honour of the drawer; in which caſe he 

would not have been liable. 1 | 5 
| | 2. As 


5 1 holder. * 


* 
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2, As to how an Acceptance may be diſcharged. 


It has been decided, 1 . © The acceptor of a bill of e- 
ce „ change is in no "eaſe diſcharged from the payment of 
« it, unleſs he can prove that the bill was ald by the 
« drawer, or he receives an CM * from the 


Therefore, ahory che indorſee of a bill of aki Ableton n. 
brought an action againſt the acceptor, and it appeared Cleland. 
that there was no demand of payment until three months Sitt. Eaſt. 1779. 
after the bill became due, and the drawer was then inſol- MSS- 
vent, it was ruled by Lord "Mansfield, That this was no 
defence, for the acceptor of a bill of exchange or, maker 
of a promiſſory note remains always liable; acceptance is a 
proof of having effects in his hands, and he ought never 
to part with-them, unleſs it appears that the drawer had 
provided- + another fund by paying the bill himſelf. 


_ So the diſcharge from the holder muſt be expres gs an 
Ms, implied diſcharge is not ſufficient.“ 


For where it appeared that in fact the bill had beige AC- Dingwall v. 
cepted by the defendant, merely to accommodate one Dunſter. 
M beate 4. drawer; the payee had indorſed it to the plain. Doug. 235. 
tiff. When it became due the plaintiff, underſtanding that 
it had been really an accommodation-bill, for which the 
_ defendant never had any value, applied to one Ready (Wheate's 
attorney ) for payment. Dunſter, the defendant, wrote to the _ 
plaintiff thanking him for not proceeding againſt Him, and 
mentioning that he had been informed that Wheate had 
taken up the bill: but it did not appear that the plaintiff 
-_ any anſwer to this. After this Dingwall received inte- 

upon the bill from M,. beate, and alſo payment of another 
| bil drawn at the ſame time by the ſame. parties; the plain- 
tiff ſuffered feveral years to elapſe without calling on the de- 
fendant, or treating him as his debtor. It was argued for 
the defendant, that this was from the circumſtances an 
implied diſcharge of the drawer. But it was held that 


the diſcharge muſt be expreſs, in order to diſcharge the acceptor. 


Therefore where the | plaintiff who was indorſee, firſt Black v. wide! +. 
arreſted the defendant the acceptor ; but finding that no Dougl. 236. 
conſideration had been given ſor the acceptance, his attorney 
took a ſecurity from the drawer, and then wrote to the 
defendant, “ that he had ſettled with the drawer, and the = 
2 need — binſes, If no more about it.” This was 5 

held 
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held to "Ra an abſolute diſcharge of the acceptor, and that 
he could never after be called on for payment, 


„ But where the diſcharge ic not in expreſs terms, it 
« ſeems to be matter proper to be left to the jury, -whe- 
« ther what has been done by the holder ſhall ane to 
« a; diſcharge" of the acceptor or not.” 


Ellis ».Galindo. For where in aſſumpſit on a bill of ha: for 20h the 

Dougl * drawer and acceptor were brothers, and the holder (the 
plaintiff) when the bill was due, received of the drawer 

31. 15s. who at the ſame time indorſed on the bill to this 

effect, c Received on account of this bill 31. 1 58.; remaimug due 

261. 55. Ipromiſe to pay Mr. James Ellis, within three months | 
from the date hereof.” This was ſigned by James Galindo, 

the drawer ; the, balance was never paid, and at the di. 

tance of three years the action was brought againſt the ac- 

8 ceptor. The cauſe was tried before Lord Mangſield, who” 
4. nonſuited the plaintiff. On a motion for a new trial, the 

1 | court were of opinion, That it being a queſtion of inten- 
tion arĩſing out of circumſtances, that it ought to have 
been left to the jury, the bill being probably an accommo- 

dation one, the drawer and acceptor being brothers. 


2. „ The laws of the country where the bill of ex- 2 
cc change is accepted, ſhall determine how far the ac 
« ceptance binds; and if by thoſe the . r. has been 


_««. diſcharged, he ſhall be fo here.” 


Burrows v. Therefore where a bill was Sa at- te by the 71 
—— 773 plaintiff, and by the laws of that place, if a bill is ac- 
| cepted, and the drawer fails, and the acceptor has not 
ſufficient goods of his in his hands, he ſhall be diſcharged + 
from his acceptance, which here was the cafe; and the ac- 
ceptor had inſtituted a ſuit in Leghorn, and his acceptance 
vacated by ſentence there. It was held in Chancery on 
a bill for an injunction (the plaintiff being fued at law in 
England on his acceptance) that the acceptance being de- 
clared void by the laws of that plage, was void _—_ 
where, and the acceptor difcharged. 4. n 


3. Where the drawee of a bill of exchange e enters into 
an agreement to accept on certain conditions, as in con- 
ſideration that goods of a certain value ſhall be conſigned | 
to him, which is a virtual acceptance, if the condition is 
performed; if before he has abſolutely accepted the bills, 

. - the, holder of the bill takes the goods himſelf and ſells. 
5 1 it is a ae to the drawee ol fuch virtual ace 


He 2... Ws 


Py S ee” NY f } ; = | 
| For where the agreement to accept was on condition, M. an v. Hunt, 
that tobacco of 80o/. value per hogſhead was ſent to the * ** 

dra wee's, and an inſurance ordered by the drawers of | 
the bills of exchange, and they had conſigned the tobacco 
accordingly, and drawn the bills in favout of the plaintiff, 
and he having applied to the drawee to accept, the drawee 
apprehending the tobacco not to be worth 8o/. per „ ; 
head, had refuſed to accept the bills; upon which the 
plaintiff rok the bill of lading, and the policy which had beef 
made on the tobacco, and when it arrived, /old the tobacco 
himſelf, it was clearly held that this diſcharged the 


drawees. 


And note, That when a perſon has accepted à bill of Molloy 281. 
exchange, he ought not to pay it till it becomes due; be- 
cauſe till that time it is ſubject to a countermand by the 
drawer, and therefore if a countermand comes after the 
drawee has paid the bills, the drawer is not anfwerable. 


4. Of the Proteſt of Bills of Exchange. 5 = | 


Bills of exchange ate to be proteſted either for non- 
2 when tendered, or for non-payment When 
due. 

In the caſe of foreign bills of exchange, proteſts were by 

the cuſtom of merchants at all times in uſe. | 5 

In the caſe of inland bills of exchange, the firſt proteſt al- Barnaby v. 

- lowed was for non-payment, and was given by ſtat. 9 & Rigalt. 

10 V. 3. c. 17. it enacted, 1. © That bills of exchange Oo Or. 

« drawn and dated from any place in England for gl. or 3“ 

« upwards (in which ſhould be expreſſed that they were 

« for value received) drawn payable a certain number of. 

« days after date, may after acceptance (which ſhould be 
"> in riting) if not paid within three days, be proteſted 

cc re a notafy, or other ſubſtantial perſon of the place, 

« before two witneſſes,” . | 1 


| This ſtatute, in order to entitle the holder of the bill to 
make a proteſt, requires that the acceptance ſhall be in 
writing, It therefore often happened that the acceptor 
would accept verbally, but not in writing, ſo that no proteſt 
could be made. To remedy this, the firſt proteſt of inland 
bills of exchange for non-acceptance was introduced by ſtat 
3 & 4 Aan. c. 9. which enatted, “ That if the perſon on 
« whom an inland bill of exchange is drawn refuſe to ac- 
« cept it in auriting, the holder of the bill ſhall proteſt it 
for non-acceptance.” I One a change 2 


3 80 | | __  ASSUMPSIT. 
* 125 to the bills upon which a proteſt was required for non-ae- 
_ | - ceptance or non-payment, requiring the proteſt of non- 
| acceptance only in the caſe of bills drawn for 201, or up- 
wards, and in which was expreſſed that they were for 
value received. + FVP 


And with reſpe&t to the notice neceſſary to be given, 

| | it is enacted by ſtat. 9 & 10 W. 3. c. 17. / 2. “ That the 
12 proteſt thall be notified within fourteen days to the party 

6 « from whom the bills were received, who {upon produc- 

. « ing {uch proteſt) ſhall repay ſuch bills with intereſt and 
te charges of proteſting; and in default of ſuch proteſt, or 
ec due notice within the days limited, the perſon ſo failing 
ce ſhall be liable to all coſts, damages, and intereſt.” | 


5 By ftat. 3 & 4 Ann. J. . c. 5 it was enacted, „ That 
| | « no acceptance of any inland bill of exchange ſhall charge 
cc any. perſon unleſs underwritten or indorſed, and if not 
« ſo underwritten or indorfed, no drawer ſhall pay coſts, 
cc intereſt or damages, unleſs proteſt be made for non-ac- 
« ceptance, and ſuch proteſt or notice thereof be ſent 

| « within fourteen days to the perſon from whom ſuch bill - 
_—-* „ wag received; and if ſuch bill be accepted, and not 
| « paid within three days after due, no drawer ſhall pay 
| tc colts, damages, or intereſt, unleſs proteſt be made as 
: '. aforeſaid, or notice given; nevertheleſs, the drawer 
| « ſhall be liable to payment of coſts, damages, and intereſt 
« if any proteſt be made for non-acceptance or nqn-pays 

„ ment, and notice given or ſent.” E H 


Harris v. Ben= And therefore in an action againſt the drawer by the 
b holder of an inland bill of exchange which had been ac- 
8 cepted, but not paid when due, and he had made no pro- 
teſt, it was adjudged that under this ſtatute, in an action 

againſt the drawer, that no, intereſt could be recovered:, 

the drawer would then have had it as for money lent, and 

that appeared to be the conſideration of the bill; but the 

Ch. Juſtice ſaid it had never been allowed barely for money 

lent without a note: ſo the plaintiff had judgment for the. 

note, but without intereſt. | : # 


. For in ſuch caſe of neglect of making the proteſt, 

« the right to recover the amount of the bill is no way 

« affected, it only goes to the rmtereft and coſts.” | 

Forough v. For the want of a proteſt is no bar to an action by the 
Perkins. holder of an inland bill of exchange againſt the drawer: 
: 2 <a 223 Kea it neceſſary for the holder to ſet out a proteſt in 
” . 8 . tion; . 5 | | * ; „ e K 
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Feen ett accept - 
ce ed, an action immediately lies againſt the drawer,” 


= 


For where a foreign bill of exchange was drawn payable Bright v. Pur- 


one hundred-and-twenty days after fight, and when ith G. Hall. 
was tendered for acceptance it was refuſed : upon this Trin. 1765. 
an action was immediately brought againſt the drawer. At Bull. N. P. 
the trial the defendant objected that he was not liable till 49. 

the end of one hundred-and-twenty days, and offered to 

call evidence that the cuſtom of merchants was ſo; but 


Lord Mansfield ſaid the law was clearly otherwiſe, 
and refuſed to hear the evidence: ſo the plaintiff re- 


covered. 


This ſtatute therefore (9 & 10 V. 3.) gives damages 


againſt the holder of the bill if he does not give notice to the 


drawer, and any damage ariſes in conſequence : but the 
| ſtat, of Ann. . 5. deprives the holder of damages, intereſt, 
e 


and coſts, if he neglects to proteſt, either for non. accept- 


_ ance or non-payment, and give notice within fourteen | 


days.” „ 
4s to proteſts, theſe points are ſettled. : 


1. * If a bill is not accepted, it ſhould immedi ately be 


ce ee and notice given to the drawer: for it is not 
2 


ufficient to give notice of the non- acceptance when the 
&« bill becomes payable.” 


For where the defendant drew a bill ! in the We of Indie beehren mY 


on T. in London, at ſixty days fight, payable to . S. or 
order; he indorſed it to th 72 , who preſented it 


for acceptance, and was refuſe e plaintiff then noted 277. 


it for non-acceptance, but did not prote eft it for the end of ſixty 
days, when he proteſted it for non-payment, and then 
wrote to the defendant and to his agent notice of the non- 
acceptance. Afterward, having brought this action againſt 


the defendant the drawer, he was nonſuited : for by not 


ſending: the proteſt for non-acceptance, he had made him- 


ſelf liable. And Note, The bill ſhould be noted for non- 


acceptance the day it 1s refuſed ; and when W is 
drawn, it may be dated that day. | 


« But though in general it is truey that in the caſe of 


„ foreign bills of exchange a proteſt for non-acceptance 
« is neceſſary, and notice of non-payment given to the 


« drawer, in order that he may withdraw his effects out of 


„the hands of the drawees; yet, if it be proved that there 


« were no 750 r of the drawwer”s in the hands of 2 why drawer, | 


% no ſuch notice is neceſſary.“ 


For where the plaintiff declared as payee of a bill of ex- 


55 h at forty days for boy. Yale, * for the * 5 * 
EZ os. 


52 


was unneceflary; the plaintiff recovered, and on a mo- 


right. 
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uſe of Mn. Calvert, drawn by the defendant on Neff. 


Berbeck and Black, Landon; and which on being tendered 
for acceptance, was refuſed, for which it was then noted 


for non-acceptance, and afterwards proteſted for nan- 


payment, the defence ſet up was want of a proteft for non- 


acceptance, and notice to the drawer this was rebutted, by 


ſhewing that neither at the time or afterwards the drawees 
had any effects of the drawer's in their hands. Lord Kenyon 
ruled this to be a complete anſwer, and that, under thoſe 
circumſtances, a proteſt for non-acceptance and notice 


tion for a new trial it was refuſed, the direction being 


6 


80 though the drawer being entitled to notice, yet he 
may waive the want of it by a /ub/equent promiſe, as here, by 
ſaying „ the bill muſt be paid.“ N 
2. Where 4 billis Ii, and a new bill cannot be had 
from the drawer, a proteſt may be made, on a copy, parti- 


cularly where the refuſal of payment was not for want 
of the original bill, but merely for another cauſe z fo that 


the party who was to pay did not infiſt on the original 


bill's being delivered up. But if a bill is loſt, and the 
drawer can be reſorted to for a new bill, there a proteſt can- 


not be made on a copy, and by ſtat. 9 & 10 V. 3. c. 17. 


« If any inland bill of exchange is loſt or miſcarries, with- 

cc in the time limited for payment of the ſame, the drawer 

« ſhall give other bills of the ſame tenor and date, ſecu- 
« rity being given to indemnify him if the firſt bill is 

«& found.” 8 1 


Taffel and Lee 3. By the cuſtom of merchants there are three days of 0 


v. Lewis. 
Ld. Raymond, 


743. 


grace allowed to bills of exchange, and the bill is not to be 
proteſted till thoſe three days are expired. But if the laſt 
is a Sunday or great holiday, the payee ought to demand 


the money on ſecond day; and if not paid, proteſt 


the ſame day, or it is at his own peril, 


Brown v. Har- So in the caſe of promiſſory notes, there are three days of 
raden. ce allowed on them, for the ſtat. 3 & 4 Ann. 9. which 


148. 


Molloy 285. 


4 Term. Rep. firſt made them negotiable, put them in every reſpef on the 


ſame footing with bills of exchange. 1 
4. If a bill of exchange is accepted and the party dies, 


yet there muſt be a demand on the executors or adminiſ- 


trators; and if the bill is payable even before they can be 
appointed, yet ſhould a proteſt be male. 


BullerN.P.273, 5. Ia bill is drawn on a perſon who lives in the coun- 
Molloy 385+ try, and he is not to be met with, upon which his friend 


accepts 


2 's 


extend to bills payable after ſight, Therefore where an 


accepts it for his honour ; this acceptance ſhall bind the per- EY 

ſon ſo accepting to the payment of the money ; but the — 

bill ſnould be proteſted for want of acceptance by the = 2 

original drawee, for as the drawee might have effects of 

- the drawer'in his hands, the drawer ought to have notice 

in order to ſecure them. CE gd 

6. If a bill be left with a merchant to accept, he to Buller N. P. 

whom it is payable, in caſe it be loſt, is to requeſt the mer- 2 8 

chant to give him a note for payment of the money ac- 7 

cording to the time limited by the bill; otherwiſe there | | 4 

muſt be two proteſts, one for non- acceptance, the other 8 3 

for non-payment, 5 ; 
7. The proteſt is made before a notary public in caſe of Buller N. P. 

non-acreptance or non-payment ; to his proteſt all foreign *7* 

courts give credit, and the proteſt is evidence that the bill 

is not paid. But in England the bill itſelf muſt be ſhewn 

as well as the proteſt, becauſe the whole declaration muſt 

be proved: and when a bill is returned proteſted, the 

drawer of the bill is obliged to anſwer the money and 

damages, or to give ſecurity to anſwer the ſame beyond 

ſea, within double the time the firſt bill had to run. But 

in Molloy 283, it is ſaid, he ſhall only have as much time 

as the firſt bill had to run, LE is” | 4 

8. The ſtat. 9 & 10 V. 3. 17. by which proteſts of Lefty v. with, - 

bills of inland 3 were lt Fu mentions bills 4 Tan —2 

payable for many days after date, it therefore does not 171. : 


inland bill of exchange was ſo drawn, and not being | 
paid when demanded, a ſum of two ſhillings and ſixpence 3 | 
was demanded for noting it, it was adjudged that no ſuch 
charge was demandable againſt the acceptor. 

Having thus far conſidered the nature and negotiability 
; 2 bills of exchange, we ſhall conclude with the caſes on 

the head. | Ee: 18 1 8 


5. Of the Nature of Payments by Bills of Exchange 
ee | or Promiſſory Notes. TE Oy 1 
Payment by bill of exchange was formerly deemed to Clarke v. 
be no diſcharge for a precedent debt, unleſs there was an Mundal. 
expreſs agreement that it ſhould be ſo: as to inland bills, Salk. 124. 3 W 
it is now enacted by ſtat. 3 & 4 An. c. 9. ſ. J. that «if & M. Temp. 
C any perſon accept ſuch a bill of exchange for and in 

« ſatisfaction of a Fes, the Supe ſhall be 8 br full 

<« and ſufficient diſcharge, F the perſon accepting ſuch bill for 

Fir debt, does not take 22 courſe 2 to get the 

2 4 * 3 3 % /ame 


/ * 


Cp / j 
= fame accepted and paid, and made his proteſt for non-payment 


cc or 'non-acceptance.” 


But if the holder of the bill of exchange or promiſſory 
note does uſe due diligence to get payment of the bill or 
note, and follows the direction of the ſtatute; if the bill 
or note is not paid, he does not ſuſtain the loſs. The 
caſes therefore upon this head turn upon the queſtion, 
What ſhall be deemed due diligence to get the money from 
the acceptor of a bill or maker of the note? (for the law as 
to theſe in reſpect to, laches is the ſame) and it goes on 
this principle, that by keeping poſſeſſion of the bill or note 
after it becomes due, without getting the money from the 
acceptor or perſon who is firſt liable to the payment, it 
is giving an implied credit to ſuch perſon, and by not giving 
notice (in caſe of his failure) preventing the indorſer or 
-. perſon who paid away the note from getting the money, or 
_ otherwiſe ſecuring himſelf, Maid alt os Hew an 


Nö 
I, As in the caſe of Promiſſory Notes. | oy 8 


| 3 3 iy The plaintiff in this caſe ſold goods to the defendant, 
George. vd paid him with a promiſſory note of A. s: the plaintiff 
1 Burr 353. demandgd the money from A. but gave him time repeated! 
Jude v. till A. failed. It was adjudged that the loſs ſhould fall 
27 . 167. upon the plaintiff, who by ſo giving credit had diſcharged 
8. P. the deſendant. 3 eee 
3 . | : So where the indorſee of a promiſſory note received part 
Robinſon. * of the money from the drawer 4 the note, it was held to be 
2 Stra. 745. a taking upon himſelf to give the whole credit to the drawer 
of the note, and abſolutely to diſcharge the indorſer. 


1 5 


2. In the caſe of Bills of E xchange. 


f 


L > 2 


In an action on an inland bill of exchange by the indor- 

Dee v. Brown. . fee againſt the drawer, it appeared that the bill was due 
* Sa. 79% the 14th of May; but that upon a promiſe of payment, 
the indorſee gave the acceptor time till the 20th of May, and 

BE fo on at different times till the 5th of June, when the acceptor 
failed: and there being. no notice to the drawer, the loſs 
was adjudged to be againſt the indorſee. | 


I ſhall now conſider the particular caſes in which „ 
holder of tl bill {hall be charged with the loſs, by reaſon 


3 


| A8SUMPSIT.. | | : „„ 55 
\ Kn. 8 neglect, or be exempt from it from having ae 2 WR 
due degree of diligence. | | 


1. „ Where à bill of exchange is drawn on any perſan, 
cc it is preſumed that the drawee has effects of the draw- 
rc er's in his hands to the amount of the bill; if he there- 
« fore refuſes to accept it, notice muſt be given to the drawer, 
« in order that he may take ſteps for his own ſecurity ; and 
| wt" ſuch. notice is. not given, and the drawee fails, the 
40 payee or holder of the bill muſt ſtand at the loſs. 80 
te in the caſe of indorſed bills, like notice muſt be given zo 
« the indorſer of the drawee's refuſal to accept the bill; be- 1 
4 cauſe that may deprive the indorſer of the means © 

retting the money TO, the drawer, or from the prior 


en : Fre „ 


5 3 — 


St. 3 & 4 Ann. 
c. 6.1.9. 


For where the deen OR were payees of a bill of Bliſſard v. Hurſt 
exchange, indorſed it over to the plaintiff before it had * e 2670. 
been accepted, and on being tendered for . acceptance. by $ 

the plaintiff, the drawee refuſed. to accept it; the plaintiff | 

gave no notice of this for three weeks to the defendants ; and at 

the end of three weeks the drawer failed : the loſs was 


adjudged to fall on the plaintiff, for as the drawer was lia- : 
ble to the defendants who were payees, and he contigiied 

ſolyent for three weeks: if the plaintiff had give tice, - 
the defendants might have obtained the 7 


om the 
r for his 


drawer, and therefore the en ſhould 
own: neglect and laches. 


"Put where it appears that there were mY of of the e Rickerfdihev. 
er's in the dranwee's hands, ſo that no poſh le Bis could ac- Bollman, 
crue to the drawer from want of notice, as if drawn fau- 1 {<m Ry 
dulently for a blind or delay, where the parties: have no 705 : 
— there the payee or indorſee ſhall not ſtand at the 

| loſs of the amount of the bill from not having given no- 
tice; for there the foundation of the rule fails (vide this 
caſe Plen. chapt. of trover, & ante 5 tes and this een 12 
ſince been often recognized. | F jw, 


4 
c And though i in tuch caſe the indorler 1 2 pro- 


ce poſal or promiſe to pay, if made under ignorance of the hald- 
&« er's laches, it ſhall not open" to charge Ne” 1 


For where chis action was brought by Ihe . G 
againſt the indorſer, and the circumſtances were that a Dolley. 
bill of exchange was on the 475 of November,' 1786, drawn 7 Term Rep, 

by one _Lyutwich,. on John Rutter, in favour of the defend- 7** 
ant, at lixty-five days after date, the defengant indorſed - 
it to the plaintiff, 20% rendered it to Rutter. for acceptance 
e . | ' . on 


* 


4 i ; 
5 - 


* 


* * 


never gave any notice of the refuſal, 20 the ſixth of Fanuary, 


when by letter, the plaintiff informed the defendant merely 


of the return of the bill, b no circumſtance of the tender 
and refuſal by Rutter : the bill expired on the 11th, and the 
next day the defendant made a propoſal to pay the bill by inſtall. 
ments ; Heath, Fuſtice, before whom the cauſe was tried, 
was of .opinion, That this propoſal being made under 
ignorance of the circumſtances of the cafe, that the de- 
—— was diſcharged by the laches of the plaintiff. On 
a motion for a new trial, the court held, iſt. bp e 
directions to be right: 2dly. Evidence being offered in 
order to obviate the neceſſity of notice, that Rutter was 
inſolvent, and ſo the drawer could receive no injury from 
want of notice; the court held, that had the action been 
againſt the drawer, that that might be material, but could 
not be ſo when againſt the indorſer. 


cc And on the ſame principle, where payment is eds 


e by any draft on a third perſon, it ough! to be immediately 


« tendered for acceptance or payment; for though the drawee 
« may be ſolvent when the draft is drawn, if it is kept 
« Jong untendered for acceptance, he may become ins 


or * : | 
vo refore, where the defendant being indebted to the 
plaintiffÞaid him hy a draft on one Heday, payable a 
few days date, and the plaintiff held the bill for four 
mon ut plying for payment. Heddy afterwards 
became inſolv t was adjudged that the loſs ſhould fall 
on the plaingi — | „ 


wv. Where bills have been accepted and paid away, or 
ec promiſſory notes paſſed in like manner, the law is the 
ic ſame.” Ee | by . 
* The acceptor of a bill of exchange being at all times 
4 able (ante 46.) no queſtion can ever ariſe on the cir- 
4 cumiſtance of lots, except in the cafe of his inſolvency. 
« 80 in the caſe of promiſſory notes, the only queſtion 
& that can ariſe there, is, when the maker becomes inſol- 
c vent.“ ; | 58 5 . 
How far the parties are liable or diſcharged, it has been 
decided. 5 or ey PT 
1. 0 Every payee or ifiorſee ſhould apply for payment 
6 of an accepted bill as foor as it is mo, in 5 a 
* Joſs he muſt ſuſtain it; for by holding it beyond the time, 
„hen it is payable, it is giving a new credit to the ac- 
u ceptor or maker af the note? 


x 


the holder, in caſe of a loſs, muſt ſuffer it.. 


- - * 


| | ASSUMPSIT. ey; iy 57 
The bill in queſtion was at fix days geht, accepted the Coleman v. 


8th of February, and by the three days of grace was pay- S Jer. 1 
able the 17th, Which was on a Saturday; the bill was not 38 19525 AF 
_ then tendered, and the acceptor ſtopped ' the Twe/day fol- 
lowing: it was adjudged that the drawer was ab ali 


at the end of the three days of grace. 


For if the bill is kept for a long time it ſhall * preſumed Allen v. 
to be paid, becauſe there is a truſt between the parties, 2 
and it may be A arg to commerce if a bill may riſe 2 
up to charge the drawer at any diſtance of time, when in 
the mean time all reckonings and etre n 
Pe him and the drawee. | 


c 80 in the caſe of promiſſory notes, the maler 9 221 the 
note ſbould be applied to for payment when it becomes ue, Or 


For where the third indorſee of a mitten * kept IR Sir 
it for two months without receiving the money from the e John Lambert. 
maker: in an action againſt the firſt indorſee without no- 797- 
tice, the plaintiff was nonſuited for his neglect, in not 
— the money from the ny of . ER e 

ame due. 


2. © But 1 may occur in 1 * note 


tc or Sp * be held beyond the time it — payable, 
4 and e holder not be charged in caſe f a loſs. 
6 For t 4 mere holding beyond the time, ſeengs nat of . 


6. to amount to a charge againſt the holders, but 1 8 
c explained by circumitances.” * 


As where the defendant having a ; promiſſory note 7 52 PETE 
able to him or order, two months after date, of one Smith, Bailey. 8 

indorſed it to the plaintiff, who ſent his ſervant for che Mich. 1748 | 
money to Smith: Smith ſaid, that the defendant had pro- 8 * — 

miſed not to indorle it without firſt acquainting him; and 276, * ” 1 

that he was not then ready, but would pay it in a few 1 

days, and ſo put it off from time to time: after/three + - 

weeks elapſed, the plaintiff wrote to the defendant, not + 


having ſooner learned his addreſs. (though it was proved 


„ a he had ſoonet enquired after it) the circumſtances 


Smith continued ſolvent for above three ne and paid 


above. Then Smith failed: the plaintiff wrote again; 
and the defendant anſwered, that when he came to town he 
would put all matters to rights. Upon this evidence the jury 
gave a verdict for the plaintif, though it was proved that 


upwards of 190/. in that time. 


e It does Ther den het Prat this werbe 
& was 1 whether on the ground of due diligence 


« kg. © 2 


58 1 ASSUpSTT. 
& having been uſed, or on the ground of the new promiſe, 
and it ſhould rather ſeem to be the latter,” 


(23 DET 


r For where the plaintiff weceived a note af one Yardley 


Morris. payable to the defendant. When it was due the plaintif 
R — oh pay the note to demand the money, but not finding Yardley, 


he kept the note for ſeventeen or eighteen days, during 
*which time it was proved, that he uſed due diligence to 
find him: he then wrote to his agent to inform the de- 
fendant, who returned no anfwer. About ten days after, 
the agent went to the defendant, who acknowledged the 
receipt of the letter; and faid, the reaſon why he had not 
ſent an anſwer was, that J. ardley had pomiſel to order 
payment in London, and as it Was not paid, chat he would 
certainly pay it the day after. The defendant's witneſſes 
proved that Y; ardley was ſolvent when the note became due, 
and for ſome time after ; but was then inſolvent.” Per 
+ "Wilmot, Juſtice. Holding the note for ſo long a time was 
unreaſonable, and 'woul# have diſcharged the defendant, 
if when he received the firſt notice he had diſclaimed the 
having any thing to do with it; but by his conduct he 
has waived the neglect, and acquitted the plaintiff: however, 
be leſt it to the jury, who found for the defendant. 


Per Cur. © 3. „ And what fhall be deemed. reaſonable notice of 

x Term Rep. cc non- pgyment is matter of law, not of fact: and there- 

22 40 bes courts control queſtions on chat 1 in r 
4 to the jury.” 175 


'© x * F * 


desen . Therefore where the laintif inks end bins i 4 bis 
- Shipway. pofſeſhon from April to Auguſt, and the banker having fail- 
Mich. I G. 3. ed, he brought his action againſt the perſon who had paid 
Dy them to him, and had a e A court e 2 
en 5 07 trial, Ak 

1 eee was, that the plaintiff es tem 
Soker. the defendant a banker's note, at one o'elock in the day, 
Mich. 23 G. 3. but did not call for payment the whole of that day, and in 
B. R. MSS. the evening of it the banker failed; a verdict was foumd 
for the defendant, on the ground that it was the cuſtom 'of 
the city that bankers notes ſhould be brought for. payment 

the day they are received : but on a motion for a new trial, 
it appearing that there were many exceptions to this 
cuſtom (as in the cafe of factors at Bear- ley, the ſaleſmen 
at Smithfield, and others) the court held the cuftom was 
not ſufficiently proved; and even if the deeiſion had been 
on that ground, it muſt appear that the cuſtom was rea- 
ſonable, or the court would controul itz ns . | 

granted a new . l 1 


Lo 


„% 80 


* 


ä T. NED | | 59 j 
& 80 in the caſe of promiſſory oy dhe law is we. OED 


1 4 a o ; 
« ſame.” rde Hel! d et 


1 


For where on the 2 iſt of 4 uſt the 5860 in ed Mr vals» 
was made by one Donaldſon for 351. payable fix weeks aſter Brawns - | 4 
date to the defendant Brown, and by | 1 Wi” indorſed to the ? enn. 3 
plaintiff, on the 5th of Oober the note al due, allow- 67. | = 
ing the three days of grace; on which day one Howel), the 
- plaintiff's clerk, went to demand the money from onald- | 
| ſon not finding him at home, he left word that the note 
Was due, and delired he would ſend and take it On 
the 6th, Horbell called again upon Donalaſon, who Promiſed 
to take it up that day, within banking houts: on that day the 


note was not taken up; and on the th, Howell again 
called on Denaldſan, and not finding him at home, he ben e 
ſent it to Brown for payment, who refuſed, ſaying, the plain- 
tiff had made it his own. It was proyed by | Donaldſon at 


the trial, that on Howell's leaving him an the Gt, itbat Be 
went to Brown's, houſe, and he not being at " ham, left word 
. vith- his wife that he could not pay it, and deſired Brown ta take | - 
it up. It was contended, that to this that Donaldſon was to | — Mi 
| be conſidered as agent for the holder, and that this was notice 5 8 
to Brown. On a motion for a new trial (the jury having 
14 for the plaintiff) it was reſolved, 1. That the plaintiff 
by giving time ſo, often to the maker of the note, had dif- 
rged the indorſee (the defendant): 2. That the notice 
here given was not regular, for it ſhould have been given by 
| of, holder of the note, not as here by the maker 


4. But where the holder of the bill has uſed 3s di- : 
'«c ra on that N he ſhall be ee from. 407 
< Joſs.” 


+ The note in \ this caſe, which was a berker Wag 725 1 
the plaintiff after dinner, who ſent it neut morving at nine Sandys. 
Fer payment, when the banker had ſtopped: it was ruled that 2 Stra. 1205 
there was no laches in the plaintiff ſo as to fix the Toſs on 
him; and that in all thoſe cafes there muſt be a reaſonable 
time allowed, conſiſtent with 18 nature of circulating paper 
cred... OS dts ra 


7 15 21 * 


80 where the ale din 1290 a payment tothe plaintiffs, ioore v 
eh! two bankers notes at two'o'clock in the afternoon, at Warren. 
nine the next morning they were ſent” for payment, When Holme v. 
the bankers had failed; it was adjudged that the loſs ſhould Parr. 
fall on the defendants, * POR, having, been guilty e Wes oY 
of no laches. 11741614 t or 1 0 ln [2 e * 


2 In theſe e the AR N cuſtom of buſſ neſs 
8 is ww e to pies on, a ſuch'is reafottable.” 


dar ene no DION Bel why „ 


42 6,4 wy +, a 
91891 d $4. 3111 K For 
* 


14 1 9 41 - 


For where it was proved to be the uſage of the Sword- 
Blade Company, that when they received bankers notes 
to ſend them next morning for caſh to the þankers, which 


© caſh was made up in bags, and called for by the clerk in 
the evening: 1 me: was made to them by the defendant 


at three o'clock in the afternoon of two notes; next 
morning they were ſent to the Bank, left there (as above) 


, 


and the Bank a Eee juſt before the clerk called 
It 


in the evening. It was adjudged that the loſs muſt fall 
on the defendant, though the money might have been re- 


| ceived in the morning; for the company had only ated ac- 


cording to uſage, 6173.98 

80 where the action was by the Commiſſioners of Ex- 
ciſe againſt the defendant, as drawer of a bill of exchange 
in their favour on one Wilfn, 2 the bi 
that it was for king's money; when the bill became due, 
the clerk to the commiſſioners carried it to FWi/or for pay- 
ment: dut his clerk ſaid he was gone out, and had left 
no orders about the bill, and that therefore they muſt take 


the fox days. This was explained thus: That wherever a 


dill is drawn payable to the Exciſe, my uſually allow fix 
1 


days beyond the three days of grace, if required, by the 
acceptor, on payment of one ſhilling to the clerk at the fix 


- days end for his trouble; that this was never refuſed, and 


was well known to be the cuſtom; and one witneſs ſwore, 
that he had heard the defendant mention it, but that he 
had always conſidered it as an indulgence rather than a 
right: the note, including. the three days of grace, was 
payable the 24th; no notice was given to the defendant 
{the drawer) till the 3oth ; and on the 24th Wil/on had ab- 


|  ſconded. The defendant refuſed to pay, on the ground 


that notice was not given to him in due time. But per 
Lord Mansfield, It is not in the power of any particular 


officer, by particular indulgence in any cafe, to charge a 


Bank of Engl. 
I Stra. 550. 


_ drawer of a bill; but this is a general cuſtom, and ingrafted 


on ſuch bills, and; being known univerſally, muſt bind the 


parties. | 3X1 a 


« But where there is no ſuch uſage to warrant it, the 
« law is, as before laid down, that the holder ſhonld ap- 


cc ply for payment 4when the bill or note is due: and any 


« time given beyond it is at his own peril.” © 
Therefore where the plaintiff who kept caſh with the 
Bank, on Saturday left a note there for 50/. on Cox and 


 Cleeve, on Monday ay ave it 'to the runner, who left it 


at the ſhop of Cox, in the morning, who cancel- 


led it. When the clerk called in the afternoon, Cox and 


Cleeve had ſtopped payment: upon which he took a new 


note of the ſame tenor and date, from Cox and Cleve. 


King, 


g 4 
ASSUMPSIT:. 
J . 4 ® 


\ 


King, Ch. Juſt. directed the jury, that it would be dan- 
gerous to ſuffer perſons to deal with notes in this manner; 
and that they ſhould find for the plaintiff which they did 


5 


accordingly. þ 
B. « But in caſes in which the loſs ſhall fall on the 
cc Folder of the note, a diſtinction is to be obſerved in the 


e caſes of notes payable to the bearer, when paſſed with or 


„ without indorſement.” 


= 


If a note payable to bearer (ſuppoſing it has ſome time to Bank of Eag- 
run) be diſcounted without lament of the perſon land v. New- 


| who held it, he who ſo diſcounts it, takes it with all riſques : '* 


due, or for money lent on the fame bill, then is the perſon 


paying it liable to all riſques. But if the perſon who gets 
the bil diſcounted, indorſes it, then 2 indotfee 


have a remedy on the indorſement, if he demands the 
money in convenient time. This was the doctrine of Lord 


Holt; but the jury found a verdict otherwiſe. 


an, ; 
; for it is ſelling the bill like ſelling of tallies : but if the 3 e 8 
dill has been paſſed in payment of a debt antecedenti7ß 6 


But in the caſe of a 57 payable to order, jou: the party Fenn v. Harri- 


has not put his name on the back of it, yet 


nevertheleſs recover it back in an action againſt him for 
money had and received, unleſs he expre/sly refuſed to in- 
dorſe the bill when it was diſcounted. = 


Before we conclude this head of bills of exchange, it 


| . de proper to conſider notes or bills as joint or ſe- 
1 | 5 | | 


the money fon. : 
has come to his uſe, the perſon who diſcounted it may 35+ 


1. If a note is joint and ſeveral, the action may be brought e, 


againſt both, or againſt either. If the plaintiff declares liffey. 


againſt both, he muſt declare that the defendants promiſed 22 . 


to pay jointly and 3 but if againſt one only, he 
. muſt declare generally that the defendant promiſed to pay, 
and the note by two will be good evidence : for he that 


Ovington v. 
Neale, 


ſpeaks in the disjunctive ſpeaks true, if either member of 2 Stra. 819. 


e disjunctive be verified. 


2. If the note had been a joint one, and the defendant per Baller | 
had been ſued as if ſeveral, the defendant could only have juſtice in Abbot. 
pleaded that matter in abatement, and not taken advantage v. Rees. 


of it in error. | 
5. Thenextclaſs of Expreſs Contracts upon which this 
action is founded which I ſhall conſider, is that of 


POLICIES 


8625 


property or intereſt in the thing in 


Le Cras v 
Hughes. 

Eaſt. 26 Geo. 3. 
B. R. ü * 


POLICIES or 1NSU RANCE- 


b 5 137 „ . 


eie this 33 1 ſhall i SIN 1. What les are 
good. 2. What ſhall avoid a policy, 3. The con- 
ſtructions on policies. 4. Of total, partial, and average 
loſſes. 5. Of N 1 8 Of 9 of the 


premium. 


a 8 What Policies are hoe: 


1. 11 is ne by Gar 19 G. 2. c. 37. % That all 


et inſurances, intereſt or no intereſt, or without further 


t proof of intereſt than the policy itſelf; all gaming or 
« wagering policies, or wherein the inſurer ſhall have no. 
e benefit of ſalvage, are void (except in the caſe of pri- 
« vateers, or ſhips in the Spamyb or Portugal trade): arid 
« no re- aſſurance ſhall be lawful, except the former in- 
« ſurer is inſolvent, a bankrupt, or dead.” | 


The object of this ſtatute was to confine policies of in- 


ſurance to caſes only where the — 0 had a 
red 


Under it, therefore, it has been decided, 


1. © A certain imeręſt, though not actually veſted in 
« poſſeſſion, ſeems an intereſt inſurable under the ſta- 
“C tute.” I 


It was therefore adjudged in this caſe, that dough the 
property of all prizes and enemies goods, captured by the 
king's land and ſea- forces, is in the king, until condemna- 
tion in the Court of Admiralty; yet that the officers and 
men. had an inſurable property in things captured, by 
virtue of the prize act and royal proclamation, declaring 


the ſhares and proportions to the captors. 


In the caſe of a valued policy, the inſured is hound to - 
prove ſome intereſt ; but it is not neceſſary to go into proof 
of the whole value: but ſuch policy ſhall not be made a cover 


for a wager, as to cover an inſurance for 2000/. by pro- 
ing to the value of a cable on board; and an uncertain inte- 
reſt as 0e profits of a voyage may be infured ; and an agree- 

ment, that in caſe of a loſs, that the profits ſhould be va- 
lued at a certain ſum, as 1000). ex. gr. without any other 
voucher than the policy, ſhall be held good. 


c In order to make a policy void on the n of 
cc in of intereſt, the party muſt have — with all 


« his 


* 


et his intereſt in that which is the object of the inſur- 5 
cc ance.” | : 1 5 n | an ; 
For in this caſe it was adjudged, That if the ſhipper of Fhbbert vx 
goods abroad indor/es over to another the bills of lading, he Carter. | 
thereby transfers the whole property in the goods to the my ep- 
indorſee, and he has no inſurable intereſt therein: but if Poe 
it appears that there was any agreement between the in- 
dorſer and indorſee, that ſuch property was not meant to be 
given at the time, as if it was only to ſecure to the indorſee 
the net proceeds; or that the indorſer in caſe of a loſs, was | 
to pay the ſum for which the goods were aſſigned, he there, EE 
has an inſurable intereſt. | | 


3. Policies upon foreign ſhips are not within the ſtatute; on Thellu ſon v. 
account of the difficulty of bringing witneſſes from abroad Fletcher. 
to prove the property. Therefore in inſurances on foreign Pougl. 30x. 

ſhips, the policy is proof of intereſt ſufficient; and in the 5 
cafe of a judgment by default, the plaintiff need only. prove. 
the ſubſcription to the policy by the defendant. ; 


4. „ The object of the inſurance ſhould be real pro- 3 
C perty, and not be made to cover a contingent intereſt or Y 
advantage | YES 


As where the * gave to the defendant 20/. on an kent v. Bird. 
agreement, that if a certain India ſhip reached China that Cowp. 583- 
| ſeaſon, the plaintiff was to teceive nothing: but if the ſhip 
loſt her paſſage that ſeaſon, the defendant was to pay to the 
plaintiff 1000/7. on the ſhip's arrival in the river Thames. 
The ſhip loſt her paſſage, and the plaintiff brought his action 
for the money; but it appearing that he had none or little 4 
Intereſt on board, it was held to be clearly a wagering po- " 21 
licy, and void under the ſtatute. | n 4 


5. „The property required by the ſtatute to be in the 

6 inſured, muſt be ſuch as may legally be exported and im- 

4 ported : for the policy ſhall never be allowed to cover an 
« illegal adventure.” 5 5 1 


- Therefore, where the policy was on a neutral veſſel, the 1... „ 
Bella Fuditta, a Venetian ſhip, from London to the Grenades, Motteaux. - 

with liberty to touch at Cork and Madeira for a lading: the M. 35 Geo. 3. 
ſhip failed for Cork, where ſhe took in a lading of proviſi- Park. inſur. a6 C. 
ons, the property of ſubjeQs of the king of France. At the „ 
time of her taking in the lading of proviſions, an embargs 
was ſuhhſting in the port of Cork, laid on all manner of pro- 
viſions : notwithſtanding which ſhe ſailed with clearances 

fox a neutral port, but in fact for an enemy's. It was ad- „ 
Judged that this voyage, being in breach of the embargo, ee, 


+. 


IO 
: —_— eee and ſo being meg, the fuer 


| could not recover. 
Johnſtop v. 80 where it emed e e Wow , 
Sutton. which were prohibited to be landed there by ſtatute, and 


Dou 2. che ſhip was captured: the inſurer was held to be dif- 

e charged as to them, though the clearances from the port 
of Londen were for another port (Halifax) to which the 
goods might legally have been exported.” 


| "Ton, 6. The party making the inſurance ſhould inſure his 
RET = tc rntereft in direct terme; that is, the intereſt — poco 

339. « on the face of the policy; for the court are bound to 
RF c look to the inſtrument, and decide upon that. 1 


Therefore where the plaintiffs were proprietors of the cargo 
_ r of the ſhip Euadas, bound from Falmouth to Alara, 
1 Term. Rep. but not of the ſbip itſelf in a former voyage ſhe had been 
304. captured, and brought into Falmouth by a privateer. In 
the ſuits in the Admiralty Court a conſiderable ſum had 
been expended ; which ſentence having been in favour of 
the plaintiff, the expences were ordered by the court to be 
a charge on the cargo. Theſe expences were paid, and it 
was the intentiqn of the plaintiffs to have covered them by 
the policy in queſtion: the policy was. accordingly made 

on the goods, but there was on the back of the policy this 
nlemorandum : © This. inſurance i is declared to be on money 
expended for reclaiming the ſhip and cargo, valued at the 
ſum which ſhall be declared hereafter, ths to ſs to be paid 
in caſe the ſhip does not arrive at JO and without 

further proof of intereſt than this policy, warranted free 
from average, and without benefit of ſalvage.” A loſs 

having happened, it was decided that the plaintiff having 
inſured the event of the thip's arrival in ieh he had A; 
- Intereſt, not the goods on which he had expended the 
' money, that it was a wagering policy, and that he could 
not 3 . the intention mig t be to inſure a real. 

intere 


Carter v. But in this * an 1 by the governor of Fort 
Bochm. Marlborough, in the Eaft Indies, was held good: for though | 

| ew 4 called a Fort, it is not merely a place of defence, but a 5 
Fos. S. C. a place for merchandize. | 


: 7. By ſtat. 14 G. 3. c. 48. « All inſurances upon lives or 
3 other events, without intereſt i in the 4 885 are declared 
| « to be null and void.” 


Roebuck v. 1 this ſtarute a policy on the ſex of 4 perfn was heta 
Hammerton, to be void 


8. By 
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8. By c. 5. of flat. 19 G. 2. % 37. it is declared, « That 
te all money to be lent on bottomry or at reſpondentia on 
_« ſhips Fn 0 to India, ſhall be lent only on the ſhip or 
« on the effects on board ſuch ſhip, and ſhall be fo ex- 
« preſſed in the condition of the bond: and the benefit of 
« ſalvage ſhall only be allowed zo the lender of the money, 
« his agents, or aſſigns, who alone ſhall have a right to in- 
« ſure the money ſo lent; and the borrower ſhall in caſe 
c of a. loſs, recover no more than the ſurplus of his pro- 
« perty, above the reſpondentia or bottomry bond: and in 
« caſe it ſhall appear that the value of the ſhare in the, 
« ſhip and effects doth not amount to the ſum borrowed, 
« the borrower ſhall be reſponſible to the lender for the | * 
« deficiency, with intereſt for the ſame, and for the aſſur- | 
« ance and other charges, ' notwithſtanding the ſhip be 
6006” 5 Ve; 1 4:99 HH 
Under this clauſe of the ſtatute, it has been held, that Black v. Glover. 
if the lender of the money on = rg or at reſpondentia, 5 _ 9 
inſures it, it muſt be ſpecified in the policy that it is : 
bottomry or reſpondentia that is ſo aſſured, or he cannot 
recovers". | WL: | 220 


But however, where the policy was on the goods, pecie, Gregory v. 
and ect of the plaintiff, who was alſo captain on board Chriſtie. | 
the ſhip, and under thoſe words he claimed . ay + 3. | 
: him for the uſe of the ſhip in the courſe of „ 
and for which he claimed reſpondentia intereſt, Lord 
Mansfield ruled, that under thoſe words the plaintiff might 
recover, it being proved that the uſage was to inſure feb 


9. By ſtat. 19 G. 2. 37. / 4. it is further enacted, 
That it ſhall not be lawful to make a re-afſurance, unleſs 

« the inſurer ſhall die, become a bankrupt, or be inſolvent ; , 
in any of which caſes the inſurer ſhould remain, his exe- 
4 cutors or adminiſtrators may re-afſure zo the amount 
5 that the firſt inſurance was made; but it muſt be ex- 


« preſſed in the policy to be a re-aflurance.” 

Double inſurance differs from a re- aſſuranoe, that it is 
made by the inſured, being two policies on the ſame 

In the caſe of a double inſurance, the inſured may ſue Godin v. Lon- _ 

on which = he pleaſes, but he ſhall recover on one don Aff. Com- 
only; and on that policy on which he elects to ſue, he Par. 
ſhall recover the whole loſs, and then the inſurers on that — . 
policy may recover a proportionable part from the inſurers 203. 85s. 
whoſe names are on the ſecond poli yr. 
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8 ASSUMPSIT. 
Andre v. And under this clauſe of the act, every re-afſurance in 
Fletcher. this country, whether of foreign or Britif ſhips, whether 


hou 4 6k, by a foreigner or by a Briti/h ſubject, is void, unleſs the 
Hirt aſſurer becomes a bankrupt, inſolyent, or die: 


| | 10. A further regulation with regard to policies of in- 
* ſurance is now made by ſtat. 25 E. 3. c. 44. which enacts, 
| « That no policy ſhall be made upon ſhips, goods, or 
| te merchandize, without inſerting therein the Chriſtian and 
. « ſurname of the perſon intereſted therein, if they reſide 
« in England, or the names of their reſpective agents, who 
te ſhall effect the ſame: and if the policy be made for any 
t perſon not reſiding in this kingdom, without inſerting 
therein the name of the agents of ſuch perſon to whom 
“ ſuch goods, merchandize, &c. did belong, or the _y 
&« ſhall be null and void.” 


Pray v. Edie. Under the ſtatute it has been reſolved, that * the 

9 5 Tt, RP. 313. inſurance is made for a perſon not reſident in the kingdom, 

 _ the name of the agent muſt be inſerted in the policy 
as agent to. perſon, or the policy is void. For the 
object of the aQt being to aſcertain who was the perſon 
for whoſe uſe the policy was made, that would not be 
done unleſs the name of the perſon 895 n —— 
was inſerted as agent. | 

As by the ſtatute, property is e in the inſured 
4 when the policy is made, ſo it ſeems. that it muſt ſub- 
« ſiſt in the perſon at the time the loſs happens, « or in ſome 
& one poſſeſſed of the ſame intereſt.” 


| Endler's . MY os where the leſſee for years inſured an | houſe: ad! a 
T Wil. 10. ex than his term: the term expired, and the houſe 
e burned. before the time inſured for expired, 
4 which, 328 aſſigned the policy to the ue 

it was he dl ged, — leſſee could not aſſign the 
2 27 


wk: ble him to ſue on it: for t 

Wo of the perſon. Fr og — 
if his . * ame 
void and at an end. , 


1 24 12. The deſtination of a ſhip e 

257). in the body of the policy when the inſurance is made: 
and therefore a policy on a ſhip from London to | 
having a blank for che place of. deſtination, i is void, 


| 00 e That thanghin nee gating or wag 
3 oF" pacies the inſured, cannot TECOYCHs — ſuch. 2 22 
Andre v. cannot Wer had the — /o paid, on 


red 
that 


* it was _ wes: conſideration, becauſe th that in caſe of 


8. P. 


T. 266. 
4 « | a loſs, 
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7 „mare mne inſurere a bor in ker, 5 
| — C—— ; *36f) 25 "Tx 


2. What fall avid a FEY 


This is either, iſt. By matter previous to the N of 
the poliey; or, 2dly. By matter lubſequent.-' ns! 


Iſt, By matter previous to the making of the policy. 5 ; 


| | As, 1ſt. By a falſe repreſentatian. 2dly. By a falle war- 5 
ranty. 3dly. By a. concealment of circumſtances. ee | 


As to the iſt. It is a general rule, re ſins 
« ſentation of any matter, before the poliey bas been 
„ ſigned, ſhall avoid it as ee 505 en, on the 
« ground of fraud.” 


As where the broker in procuring n r on a Me. Dowell v. 
ſhip from New Tori to Philadelphia — that ſhe Rad Bart 


been ſeen in the Delaware on the 11th of December ,*where- 
as in fact, ſhe was loſt: on the gth of December. It was 
held that this miſrepreſentation avoided the policy; for the 
repreſentation ſhould” be true as to all the infured knows ; 
and if he repreſents facts to the underwriter without 
knowing the truth, he takes the riſque upon himſelf.  -. 


But the repreſentation, muſt be a poſitive Herrin. 


For where the broker only ſtated, « that the ſhip was 8 
expected to ſail in November or December,” though in fact Fletcher. 


ſhe had failed before; 1 was the policy held tor ſtand r o... 


good: for it was only as an expetZatian,, and the 
underwriter did not ane into the ra * Me 
tation. Fs ? RES 8, R 
; Note, It was 1 10 this oy ws 4 ia "y 
the firſt under writer on any policy, r | end to all the 


| others whoſe names are on it. 


1 where eee * aum Guſt on Wilſon v. 
28a decoy to induce others to ſigu, and on a pro- Ducket, 
at he ſhould. not be ſued: this Was held ta he @ 3 Burr: Na 


kn repreſentation, and 10 vveid the, poliey. But 
that the inſurer ſhould return the premiums 


2. © But in order to avoid 2 policy in . of 
<« miſvepreſentation, the repreſentation muſt be material, 
«4 and at the ſame time be falſe; for though the repreſanta- 

16 * be nod ſtrictly true, yet if it is more beneligial to 
he underwriters, the policy hall be good.” * 
„ „ For 


. 


Pawſon v. For where the inſtructions to inſure ſhewn to the under - 

Watſon. writers, ſtated the ſhip to carry twelve guns and twenty 
Cowp. 286. men,” and in fact the failed with a greater force, the policy 

| — be gong Gy r 


4 And the conſtruction of * repreſentation mal be 
2 taken according to the import nn. as uſed at 
« ſea or common acceptation.” 


Bean - Stuart Therefore. where the ſhip was 8 to be manned 
Dougl. 11. with thirty ſeamen, this was held to include the ordinarß 
crew, as 1 boys, &c. who are deemed to be ſeamen 

at the C iſe, Greenwich Hoſpital, and in an . 


| tion of prizes. 
Per Lord Manſ- 2. et Such is the caſe of a Seto as ating the the 
. cc ly of a policy, but the caſe of a warranty 


. > ſtronger, as it makes part of the policy itſelf; it rind yg be 
2 wore 3 and _—_— tantamount 
cc will do.” S 


As to which it has been en 


Pawſonv. | 1: That to make a warranty it muſt be inſerted in the 
Watſon. policy: if it is on a diſtinct piece of paper, or wafered to 
2 At. the policy, or made verbally, it is but a repreſentation : 

ton v. Berthon. but it may be inſerted in the margin of the policy, and it 
Dougl. 12. then ſhall be deemed a warranty; ſo where it was wrote 


| Inn, —— on the margin nnn 
De Hahn v. 80 in this caſe, which was a policy on the ſhip ung, 
Hartley. F | from to Africa, i in the was this  thlp Jon 
3 Term Rep. « Sailed ap =" with fourteen ſix-pounders, ſwivels, 
— | Jos arms, and fifty hands, or upwards". The ſhip failed 


from Liverpool, with only forty-ſix hands on board; but 
in fix hours After her failing, arrived at Beawmaris in 
; Wales, where the took in fix hands more, which conti- FS 
nued with her during the voyage; and it was further 
found that the veſſel, until and when ſhe took in the fix 
SS hands, was equally ſafe as after. It was nevertheleſs de- 
*-- - _ Cided, Thar this was a warranty, which warranty muſt 
be ſtrictiy and literally e n n. and that 1 
e een 


2. The warranty is only of the circumſtances ſtated 

& at the time of underwriting the policy, that they are then 
c true; and . _ 

N ane, | 
| W 


| . The 
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The inſurance was made on a Dutch ſhip, em Eden v, Park 
L'Oriem to Rotterdam, warranted a neutral ſhip and neutral Bu. 4 
property; this was the caſe when made, and when the * 
ſhip ſailed, via. on the 11th of December, 1580; during ber 

ge war was declared againſt the Dutch, the power to 

Ko ſhe belonged, viz. on the 2oth of December, whereby 
| the ceaſed to be neutral. She was captured on the 2 th | 
of December, and the underwriters inſiſted that the war⸗ 
ranty was to extend to the whole of the * but it was 

held that the warranty only extended to the time when 
the np) Hier made and when the riſque Fammenged, and | 
ſo that the inſurer was liable. 5 


But where the plaintiff inſyred a ſhip and cargo, WAI Woolmer v. 
ranted to be neutral property, it was proved that the ſhip Muilman. 
and property was not neutral when the policy was made. 3 Pur: Hes. 
It was adjudged, that the inſurer was diſcharged, though 427.8. C. * 
the bo 45 did not happen by capture but from having foundered; | 
for the warranty was falſe at the time of making the 
policy, and ſo the policy void, | 
However, where the polioy was on goods from the d- „ 
ing of them, loſt or not loſt, C warranted well the gth of Cockell. 
December, 1784;“ at the trial it appeared that the policy 3 T. Rep. 360. 
had been underwritten between one and three o'clock of 
that day, and that the ſhip had been loft at eight o clock - that 
morning. 1 was adjudged, That the warranty 100 com- 
plied wi ip being ſafe at any time of t 4 
the 4 — inſurer, re table. y | a | 
22 '« For a warranty is ſo abſolute, that nothing but a 
performance of the conditions of it ſhall diſcharge it; 
6 E it ſhall be abſolute under erg egen as 
b OO. the Os 1 


15 As again the 2 3 


5 For where a ſhip was warranted to ſail from 3 Hore v. Whit- 
on or before a particular day, and before that day was more. 
prevented from ſailing by an embargo, the inſurer was held Cowp: 784. 
to be diſcharged, though the terms. of the cy could nt 
be performed. ; 
Zo if ſhe be detained beyond the day the is ern Bond v. Nutt. + 
to ſail, by any cauſe whatever, as by dangerous weather, Cowp. 6. 
want 'of repair, the enemy being off the port, or ſuch; a 
in all theſe caſes the inſurer is patio by maſon of the 
den rer of the warranty. 
. © Go where the warranty was on a ſhip) eh to fail veriny Grant. 
it 
| ofter the 12th of Jones 1779, 11 ihe Ty before 252 . 
on Park. Inſur. 37. 


bas „ ASSUMPSIT. 


da, it was ruled by Mr. Juſt. Buller, that the inſurers 
were nat liable et d e „ nu * 5 25 IM 
ec 80 where there is à warranty to ſail with convoy, the 
c ſame ſtrictneſs is required; and in ſuch caſe, ſailing with 
« convoy, means failing under the command of that officer 
ce ho is appointed by government for that purpoſe ; and 
« if a ſhip does not fo Gail, though the loſs may not ariſe 
cc from the capture by the enemy, but from other cautes, 
cc the infurer ſhalt notwithſtanding be diſcharged.” . 


| Hibbert v. Pi» As where the inſurance was on the ſhip Arundel, Capt. 
gou. Eaſt. 26 Mann, from Jamaica to London, warranted to depart with 
— 3. Park. Ins. onvoy. On the 25th of Fuly, ſhe failed from Morant- 
„%% Harbour, to Kingffon, where ſhe met the Glorieux, Capt. 
++ Cadogan, who was going from thence to Bluefields, where 
Admiral Graves was to take the convoy under his com- 

mand, and convoy them to Great Britain. Captain Mann, 

on arriving at King ſton, aſked for failing orders from 

Capt. Cadogan: he ſaid that he could not give them, 

not having himſelf joined the Admiral, but that he was 

ſure that the Admiral would not fail from Bluefelds until 

the Glorieux arrived; however, if he ſhould have failed, 

that he (Captain Cadogan) would give Captain Mann 

ſailing orders, and take eyery care of the Arundel. 

They proceeded together to Bluefie/ds, and arrived there 

on the 28th of July, when they found that Admiral 

Graves had ſailed two days before. The Arundel and 
Glorieux then ſailed together, the latter firing guns, and 
acling as convey in every reſpect. On the 7th of Auguſt, 

they came up with the fleet under the Admiral, off Cape 
Antonio: the Arundel was afterwards loſt: in the month of 
September, in conſequence of a violent ſtorm. * After a ver- 

dict for the plaintiff, and a motion for a new trial, it was 

i Teſolved, that failing with convoy was a failing with the 
force appointed by government, which in this inſtance had 

not been the caſe, and ſo the warranty had not been 

' complied wit. r R 


Natel ,. 80 where the inſurance was on a ſhip from Africa to the 
Shoolbred. Vet Indies, on the 2d of October, ſhe failed from the coaſt 
G. — 8 of Africa, and was taken on the 6th by an American pri- 
_ 2 * vateer: a letter had been received the 2oth of February, 
Park. Ins. 204. which mentioned that the ſhip was well, and had ſailed the 
8. P. ad of Offcber: this was communicated to the plaintiffs, 
© x who in conſequence wrote to their brokers to get the in- 
ſurance in queſtion. In that inſtruction to the brokers, 
they ſay nothing of the time of the ſhip's ſailing, but ſay 
we with you would get this inſurance on the ſhip, as ſhe 

ii rather long, and we do not wiſh to run ſo great a riſque. 
They afterwards inſtructed the brokers to inform the un- 
I | ht OE SEE ans 15 OL ar 8 derwriters, 


derwriters, that the ſhip was on the coaſt of Africa on | 
the 2d of Octaber; but» ſaid nothing of her ſailing: be 
policy was dated the 21ſt of March. Lord. Mangfield 

charged the jury, that this was a concealment of circum- 

ſtances; aul they found fot the defendant. | 


2. As againſt the Infarers, 


tc The ſame literal adherence to the terms of the policy 
ee ſhall charge them”. : | ; 

As if a ſhip warranted to fail by a certain day, before Bond v. Nutt. 
that day breaks ground on her voyage home, though ſhe Comm f 
is put back by lireſs of weather, or recalled by an em- Ws 3 K. 
bargo, the policy remains good, though ſhe does not fail 
afterward till long after the day: for ſhe has performed 
o terms of the policy, by beginning her voyage at the 
| ay. 5 ; | 


S0 where the policy was on the ſhip Leghorn Galley, Earl v. Harris. 


 tvarranted to fail from Famaica on or e the firfl of Dougl. 343. 
Auguft, ſhe failed — be. port Savanna 47 raked 
Iſt of Auguſt, with a full cargo and her clearances on 
board, and proceeded to Bluefields, which is the general 
lace of rendezvous, and' where ſhe expected a convoy; 
bac was there detained by an embargo for fourteen days. 
This was held to be a ſufficient inception of the voyage ta 
anſwer the terms of the policy, and the inſurer liable, the 


ſhip having been taken afterwards by a privateer. 


3. « The third caſe in which a policy may be avoided, 
cc by matter previous to the ſigning of the policy, is by a 
cc concealment of circumſtances affecting the ſhip, &c. at the 
time of making the LUrance-! | | 
As to this it has been decided, : | 
1. „ That the keeping back any circumſtance, in his Per Lord Manf 
e knowledge by the inſured, to miſlead the underwriter field. 
« into a bel 
« eſtimate the riſque, as if it did not exiſt, is a fraud, and 
« ayoids the policy. And the cafe is the ſame though the 
e ſuppreſſion happened through miſtake, and without any 


« fraudulent intent; for the inſurer is deceived;” _ 


On the 25th'of Augu/?, the defendant underwrote a ſhip... . 
from Carolina to Holland. It appeared that on the 234 of Fonnereau-. 


4 


Auguſt, the agent for the plaintiff had received a letter, 2 Stra. 118. 


wherein it was mentioned, That the writer was in com- 
pany with the ſhip in queſtion on the 12th of Aug¹ and 


[ 


ief that the circumſtance did not exiſt, or tos Burr. 3999+ . 


+ 


$ 
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that at twelve at night he loſt ſight of her all at once, and 
that the captain of her the day before had complained that 
ſhe was leaky.” This letter was not communicated to the 
underwriter. In fact the ſhip continued her voyage until 
the 19th, when ſhe was taken by the Spaniards, and there 
was no pretence of any knowledge of an actual Joſs when 
the inſurance was made, and it was made in conſequence 
of a letter received from the plaintiff, dated the 27th of 
une before. But the concealment of the letter was 
deemed a fraud on the inſurer, and he was held to be difſ- 


charged. 


Da Coltav. For whatever accounts the inſured or his agent have 


received of the loſs or other circumſtance in which the 
ſafety of the ſhip is concerned, theſe ſhould be communi- 
cated to the underwriter, or the policy ſhall be void. | 
Hodgſonv. And on the ſame ground, a concealment of the true 
pn ro port of lading from whendy the ſhip failed, was held ſuf- 
%%. RP: ficient to avoid the policyF the having been loaded at L- 
89 born and put into Genoa, where ſhe lay five months, and the 
policy was made after the five months expired en the ſhip at 

| | and from Genoa, and theſe circumſtances not communicated. 
Per Lord Manſ- 2. “But the inſured may be innocently filent as to 
eld. o „ grounds open to both to exerciſe their judgments on 
3 Burr. 1910. «& therefore he need not mention what the inſured knows 
4 — or what he ought to know; what he takes 


2 P. Wms. 170. 


„ upon ſelf to know, or what he waives being inform- 
« ed of.? e ee 
Idid. As if an underwriter inſures a private ſhip of war, he 


need not be told the ſecret enterprize it is deſtined for, be- 
cauſe he knows ſome expedition is in view ; and from the 


nature of the contract he waives the information. 

Carter - 380 where the defendant underyrrote a policy againſt the 

v Porr. 190. taking of Fort Marlborough in the Eoft Indies, by the 
3 5 enemy for one year, on the part of the governor. in an 


593-8.C. action on the policy it was reſolved, 1ſt. That it was no 
82 concealment of circumſtances that the ſtate of the fort and 
fortiſications was not made known to the inſurer.” 1ft, Be- 

- cauſe he had made no inquiry to this particular; and 2dly, 

That it was the riſque of being attacked only that was in- 

ſured ; and 2dly, It was reſolved, that it was not neceſ- 

ſary to make known to the inſurers the governor's opinions ; 

and ſurmiſes on the probability of an expedition againſt it, 

Nane v, Which were mere furmiſes, and equally lying within the 
Waker. knowledge and conjectures of the inſurers themſelves. _ 


B. R. Eaſt. 80 where the policy was on a Portugueze ſhip, at and : 


428. 3. | 


Park. Inns. 220. from Madeira to Jamaica, which was captured and carried 
: : n : 25 1 N | (OM by. into 


„ 


5 TP a French port, and condemned on the ground of 
having an Engliſb ſupercargo on board, it was inſiſted for 
the underwriter that it ſhould have been diſcloſed to him 
that the ſupercargo was Angliſo. It was further inſiſted 
on, on the ground that an ordinance had paſſed in France, 
declaring ſhips with ſupercargoes of nations at enmity 
with France to be lawful prize. But per Lord Mangſield, 
If both parties are ignorant of it, the underwriter muſt 
run all riſques : if the defendant knew of ſuch. an edict, 
it was his duty to inquire if ſuch a ſupercargo was on 
board, It muſt be a fraudulent concealment. of cir- 
cumſtances that ſhall vitiate a policy; ſo the plaintiff had 
«. For the underwriter is bound to know every cauſe Per Lord Manſ- 
« which may occaſion natural perils; as the difficulty of field in S. C. 
the voyage, the ſeaſon, Wc. as alfa all political dangers, = 
 « as the probability of a declaration of a wat or peace: 
« and he therefore cannot ſcreen himſelf under an igno- 5 
« rance of any of theſe circumſtances” 
As where a ſhip was inſured before war was declared, Planche v. 
but when it was daily expeted, and ſhe did not fail till after hope gp : 
| war had been declared; it was adjudged that there was no r RI. 
concealment here as to the underwriter, and that the 
policy remained good. ET oh 
« So the inſurer is bound to now the courſe.of trade, and Dougl. 494- 
« where a loſs happens if in the common courſe of that 
JJ C22 ooo GE. 
As where the policy was on a. /bip to Labrador on the Noble v. Kenno - 
ry, and the cargo until diſcharged. The ſhip arrived, b 
e cargo was not diſcharged for a conſiderable time, and 
during that time the ſhip was cut out of the harbour by a 
privateer. It was objeCted, that this delay and neglect in 
the ſhip's diſcharging her cargo ſhould avoid the policy. 
But it being proved to be. the uſage and courſe of trade 
to diſcharge the cargoes of ſhips by degrees, and in that 
manner; the court held, that the underwriter was bound 
to know it as ſuch, and that it muſt be deemed to be 
within the policy, and the underwriter be liable. | 


Adly. It was reſolved, That though the queſtion on the s. c. 
particular branch of trade to the place in queſtion. might 
be new, yet that the courſe and practice of the ſame trade 

to a different place, was good and admiſſible evidence. 

As the mode of trade and fiſhing at Newfoundland was ad- 
miſſible evidence as to the ſame trade to Labrador. 


So where the inſurance was upon an India ſhip, charter- Salvadory Hop- 


ed in the common printed form, in which is a clauſe, that * yk han 
"a OO „„ 9 8 F 


way. | 
Douyl. 492- 


5 


/ 
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the Company may detain the ſhip in India for twelve months, 
otherwiſe yl * de — return within a ſtated 
time. The ſhip in queſtion was detained, and the inſur- 
ance was made, without notice that ſhe had been ſo de- 
tained, but made merely on the charter-party. A loſs 


having taken place, the inſurers conteſted the payment, on 


the proun 


d that, having ho notice. of the detention, it was 
a concealment of circumſtances; but it being proved that 
ſuch detention was the common courſe of the India trade, 


was within the terms of the charter-party, and ſo a riſque 


then in contemplation, and that the fact of detention might 
be known at the India Houſe. The court on theſe grounds 


held the infurers liable. , 


_ Theſe are the caſes in which policies of infurance have 
been declared to be void, from matter exiſting before the 
making of them. I ſhall now conſider, | | 18 


2dly. How Policies may be avoided by Matter ſubſe- 


_ mt. « It is a general rule, that the terms of the policy 
cc are to be ſtrictly adhered to; for any variation from 


ec the riſque inſured, diſcharges the underwriter.” \ _, 


% Upon this ground, where a certain voya de i in- 
« ſured, any deviation from the direct courſe of that voyage 
&« avoids the policy.?“ ads pede) 195 


1. „ It is not material whether the loſs of the ſhip be 


ce the conſequence of the deviation or not, nor for ywhat 


& ſpace of time it was made, nor how far out of the direct 


* courſe; for every the ſmalleſt deviation changes the 


Fox v. Black. 
Sum. AM. 
Exeter. 

1767. MSS. 


Cock v. Towr- 
Park. Ins. 341. | 


cc voyage intended to be inſured, and diſcharges the un- 
« derwriter.” _ OM bb 5 

As where the policy was on a ſhip bound from Dart- 
mouth to Liverpool, the ſailed from Dartmouth, but put into 


Los Loo was a place ſhe muſt of neceſſity paſs by in 


the courſe of her voyage, but it was not mentioned in the 
policy; and though it was proved that no accident what- 
ever happened in going in or coming out of Lov, and that 
ſhe was loſt after ſhe had cleared it, and got to ſea, yet 
Juſt. Yates ruled this to be a deviation, and to avoid the 


policy. 2 | 

So where the ſhip George bound from Cork, in company 
with two other veſſels, left the convoy to make a cruiſe 
during the night, being a ſtrong ſhip; though this was but 


| for. a. few. hours, -Lrd'Campdan held; chat from the mo- 
mind's ſhip dgeried the dire open that che policy -wis 
Ane 1 46 : 


2, & But an Wenn to deviate will not avoid the © 
cc policy, i a loſs Hala while the r was in ker . 


« conrle.” 95 4 
For where the hip was infured- from Caroline to Lifton Ne . 
and from thence to Ao and the captain had taken in 7 1 12 
ſalt, which he was to deliver at Falmouth out of his courſe, 18 


before he went to Briſfol, he was taken in the direct 
tract to both places, before the diyiding point; the 
inſurance was held to Jang. goo as againſt the under- 
writers. | 


For where a partial loſs 88 in the caſe of an in- e 1 
444. 

ſurance, and in the ſame voyage a deviation is aſterwards 2 Lord Raym. 

made, the inſured ſhall recover for ſuch loſs; for the 840. 8. C. 


policy is only diſcharged frem the time of the deviation. 


3. & But if in fact the ſhip does not proceed at all on 
« the voyage inſured, though ſhe may be in the track of 
te it, yet ſhall the policy be diſcharged. % 


The inſurance in this caſe was on a ſhip from Maryland Wooldridge = 
to Cadiz: the was taken in the Cheſapeat ; all her clear- Boydell. 
ances were for Falmouth and a market, and the place of Doug! {6 
capture was in the courſe for both places, and before the 

dividing point. In an action againſt the inſurers, it was 

held that as the evidence of her clearances ſhewed her deſ- 

tination to be different from that inſured, it was not the 

voyage the inſurer meant to ungerwrige 1 ; an he was 

therefore diſcharged. 


For the policy ſhould attach when the ſhip ſets out on Way v. Modig- 
voyage, or it cannot after. 80 that if ſhe fails before lian. 


| Trin. 27 G. 3. 
th time fixed i in the policy, it never attaches. 2 Term Rep.30. 


4. In the caſe of merchant ſhips with a letter f marque.“ Jolly v. Walker. 
It was reſolved in this caſe, that they might give chace to G. Hall Ealt. 

an enemy's ſhip, without being guilty. of a deviation, but i? 1 1 341. 
that they could not cruiſe; for ſuch might kngthep. the e 


riſque to an immoderate length. 


5. 66 But a deviation is ente in the following | 
« caſes 


— 


n In the caſe of neceſſity. l ſhip i is then | | 
out of her courſe by ſtreſs of weather, or if ſhe becomes 1 


leaky, ſhe may: g9 0 out of the direct courſe to pron port 
to repair. 


"2 


» +} 


W 


= ASSUMPSIT. 

Guibertv. Red- As where the policy was on a ſhip from Rochelle to 
* 3 Africa ſhe ſailed for Africa, and three days afterwards 

= 178r. the met with a gale which ſtrained her ſeams, and ſplit 
Park. Ins. 344 her mizen-maſt and rigging. The wy came i a body to 
Motteaux v. the captain, deſiring him to make ſome port for repair: 
London Afr. the captain finding that ſhe had too little ballaſt complied, 


x Ack. 545. and put into Lion. This being a deviation from ne- 
SS ceſſity to repair, the inſurer was held to be liable. 


; * v. wi · But in ſuch caſe it muſt appear that ſuch deviation was 
clearly through neceſſity. For if it was uſed for any 
EY Doug 272. trading, or fuch like purpoſes, it is not an excuſable devia- 
tion. And therefore if the ſhip is compelled to leave her. 
direct courſe by ſuch neceſſity, ſhe muſt proceed to ſuch 

place of ſafety in direct courſe, and in the ſhorteſt poſſible | 

time. * 

Harrington v. Therefore where the policy 1 was on a ip warranted to 
Halkeld, — fail with convoy from England to St. Kitts; the failed 
Guildh. Sitt. with convoy, but was ſeparated by a ſtorm. It was prov- 
9 ed by the captain, that after the ſeparation that he did 
All he could to get to St. Kitts, and directed his courſe 
ſio as to meet the convoy croſſing, but that in that courſe 
ſhe was taken by an American privateer, this held. ta 
| excuſe the deviation, and the inſured recovered. *) 


| _« For to make a deviation criminal, and diſcharge | 
10 the underwriter, it muft be done voluntarily. . 


Elton v. Brog: For when a ſhip went out with a letter of marque, in- 
den. fured from Briſſe to Newfoundland, and having taken a 
2 Stra. 1264, e, the ſailors roſe and compelled the captain to leave 
| is courſe for Newfound?and and return to Briſſol. In an 
action againſt the inſurers who ſet up a deviation in their 
defence, it was reſolyed, that it was excuſed by reaſon of 
the force uſed againſt the captain, which he could not re- 

fiſt, and ſo fell within the caſe of neceſſity, which had 

been always admitted as an excuſe. 


Adly. For the 2 of greater ſecurity a deviation is ex- 
cuſable. 


ten, As where a ſhip deviates ſomething from her courſe for 
Cowp.60x, the ſake of meeting with a convey ; this ſhall not be deemed 
Rel. a deviation ſufficient to diſcharge the inſurer. But the 
ſhip ſhould not wait for a convey; for the underwriter is 
ſuppoſed to eſtimate the time his riſque continues in rat- 
ing the premium, and therefore it muſt not be prolonged, 


5 unleſs through neceſſity. 
Aa. “ Where the known wage of 2 1 . 
For 


4 
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For where a ſhip was inſured from Lonqon to Nantz, al- Planche vw. 
towed to touch at Offend, and all her clearances were 10 —_ Py 
Oftend only, it being proved to be the uſage of the trade to Bond v. Gon- 
_ clear for one port and go to another, to ayoid the French ales. 
duties, and this known to be the eſtabliſhed mode, the Salk. 445. 5. Pf. 
policy was held to be good againſt the underwriter. | 


2. « But though ſuch ſtrit adherence is required to 
« the terms of the policy, yet ſome latitude is admitted 
« as to the uſage and courſe of trade, ſ as to take in lofſes 
« not within the ſtrict letter of the policy. Pres” 


For where the defendants had underwritten a ſhip to pelly v. Royal 
China in the uſual form, againſt all loſſes during the voyage. Exchange Aſſur. 
When the ſhip reached China ſhe was unrigged, and p «6 88 | 
rigging brought on ſhore, where by accident it was con- & Cat. — | 
ſumed by fire. The inſured brought their action to be T 
repaid their damage, and the defendants refuſed to pay, 
on the grounds that it was a loſs on land, and ſo not within OD 

the policy. But it being proved that it was the eflabliſhed | 
courſe of the trade ſo to unrig the ſhip, the plaintiff re- 


s * 


So where the action was on a policy “ on the 85 Gregory v. 
ſpecie, and effects of the plaintiff, on 1 a ſhip from Chriſtic. 
don to Madras and China, with liberty to touch, ſtay, Past. i. , 
and trade at any ports whatever.” When the ſhip arrived d 
at Madras, ſhe was too late to go to China that year, upon 
which ſhe was employed by the Council to go to Bengal, 
for rice; in which voyage ſhe was loſt. It was contended 
that this Joſs was not within the terms of the -policy, 
which gave a liberty to ſtop, ſtay, and trade at places in 
the courſe of the voyage; but it being proved to be the uſage 4 
the Eaſt India trade, for ſhips too late for China to be 
employed, the plaintiff recove N "Wy $0 


E And in a later caſe, where the words were the ſame as Farquarſon v. 
in the laſt policy, except that 7 trade wanting, the court Hunter. 


held the ſame. conſtruction on the ground of uſage. © Pack. Tow . 56, N 


3- © To determine therefore what ſhall be an adher- | 
« ence to the terms of policies, that ſeveral conſtrufions 
« cn them are to be attended to.” " 


And, 1ſt. If a merchant inſures a ſhip generally, as of Molloy de Jur. 
ſuch a burthen; this aſſurance ſhall take in the ſhip only, Mar. & Nav. 
and not any of the merchandize on board her. But ol | 
inſuring the cargo, it is not neceſſary to ſpecify the parti- 
cular goods; it is ſufficient to ſay on the wares, merohan- 
dies, &c. on board ſuch a ſhip. N 


* 80 


78 5 AsS SUM STT. 


Tenge v. Se where the plaintiff 6 thipand 
Watts. 48 4. kreight, the ſhip was then careening before ſhe took in her 
2. » -lading, anda tempeſt having ariſen, ſhe was loſt: it was 

_____  Gudged that the plaintiff Would only recover for the loſs 
af the ſhip, but not for the freight, the goods not being 
actually on board, ſo as to — the plaintiff's right to 
_ commence. 


Montgomery v. But in this caſe, which was an anger on freight 
Epgington. valued at 1500. 3 in fact, only goof. of freight was On 
3 Term. Rep. hoard when the ſhip was driven from her moorings and 
* loſt, but goods to the whole amount of the freight were 
(a? 155 hying on the quay ready to be ſhipped when the accident 
happened; the court held the af ured entitled to recover 

to the whole amount, notwithſtanding the laſt cafe. 


Molloy 255. 22 If a ſhip 1 is infured from A port, the mitte does 
not commence until the voyage is begun, ſo that the in- 

furer is not liable for a loſs in port; but if ſhe once breaks 

ground, though driven back into port, the inſurer is liable 

for a loſs, for the voyage was begun. But an inſurance 
at and from a port, includes lofſes while in port. 


3. © If goods are inſured on board any ſhip, the policy 
& ſhall only cover ſuch goods as are flowed in the uſual 


&« manner in the hold, or other "Dy of ſafety, or at mw 2 


« of merchandize.” 


_ . For where the policy was on the © captain's goods py ix 
— 1 months; and the loſs proved, was of goods ory on deck, 
8. 3. Park. the captain's cloaths,” and the ſhip's provifcens ; it was proved 
Ins. 23. in evidence, that theſe things were _ to a greater riſque, 
and not conſidered as within the general term of goods, 

unleſs ſpecially inſured by name, and a greater premium 

given. Lord Waun ruled, that the plaintiff 9 not. 
recover. 


Molloy de Jur. 4. If ad are infured on board any ſhip, and ſhe "at 
| x & Nav. comes leaky, if the maſter and ſupercargo take them from 
* that ſhip, and put them on board another, the policy is 
diſchatged, unleſs there are theſe words, « the goods laden 
to be carried by ſuch a ſhip, or any other, until ſafely 
landed 3” in which caſe the inſurers are liable. | 


g. « When an inſurance is made for any give time, 
_ « that time muſt be /ucceſſive, not at different periods.” 


Sing ITT As in this caſe the inſurance was on a letter of marque 
Dougl. 509. for fix weeks, this it was held ſhould be for fix ſucceſſive 
X weeks, not part-at one time and part at another, 


6. The 


* 


6. The inſurance is generally for ſuch a voyage or time, waples v. 
and until moored for. twenty-four. hours in ſafety. Under this Eames. | 
.clauſe where a veſſtl came in, but before the twenty-four 5 Stra. 1243. 
hours expired, was ordered out again to perform quaran- 
tine for fourteen days, during which time ſhe was loſt, 
it was adjudged to be within the riſque inſured, the. not 
being moored twenty-four hours in ſafety, and the inſurer 
liable. | ro dar, a fo 
| Where a ſhip. is inſured from and to ſuch a port it was Barras v. Ton- 
held that the outward riſk: determined on the ſhip in twenty- $0. Hill. x8 
four hours after its. firſt ' arr>-al at the firſt port, but park. Ins. 43. 
that the outward policy on goods continued till they were Camden v. 
landed. lien. | „ n n  Condey: 
x Black. Rep. 


| 353 2 * 4 bo bt MY 415. - 
7. If a ſhip is inſured to go with convoy, ſhe is warranted Gordon v. Mor- 


by that policy to go to the place where the convoy is, and ley, & Campbell 
if in her way thither ſhe is captured, the inſurers ſhall be v. Bourdieu. 
charged. . =» 2 2 Stra. 1265. 


80 where a ſhip fails in purſuance of ſignal to join a vidorin v. 
convoy, but is prevented by bad weather from receiving Cleve. 
her failing orders, yet it is a failing with convoy within the .. 2250. 
Fn api Fra aan reg yer 
R 8. hat clauſe in policies of inſurance, “ Corn, fiſh, Wilſon v. Smith. 
ſalt, fruit, flour, and ſeed, to be free from average unleſs. 3 Burr. 1550. 
general, or the. ſhip be ſtranded,” means, that only in 7 Black. Rep. 


theſe two caſes of a general average, or the ſtranding 57: 8 F. 


© + "# — * 


of the ſhip, the inſurers ſhall be liable to ſuch damages 
as ariſe from thence ; but all other partial loſſes are ex- 
cluded. - © C AA 


« And upon theſe it has baen-docided, that where any 
aof theſe things ſpecifically come to port, though damaged 
« ſo as to be of little or no value, the inſurer is diſ- 

. « charged.” IN 9 0 | | 7 * F 


For where the inſurance was on a cargo of peas from Maſon v. Shur- 
 Londonto'St Auguftine, and they were ſo damaged as to ray. 1 
fell ſor leſs chan the freigbt by three-fourths ; it was-held Patt. in. 131. 
that by their arrival, notwithſtanding che injury, that the 
9. Where the policy was on a certain ſhip in any lawful Havelock v. 
trade, this ſhall- be conſtrued, „ any lawful trade in which Hancell. 
be may be employed by the owners,” and if ſhe is ſo employed, 3 1. Rep. 
and the maſter is guilty of barratry by /ipuggling ; yet ſhall 2 
2 3 be liable, if barratry was à riſque inſured A 
| inſt. : \ MTs 3 "> 


Lo 


| 4. Of 


* 
* 
* -4 
\ —f9 
TS — 
% 
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4. Of Total, Partial, and Averag e Loſſes; d how 
far the Inſurer i 1s hable — dark; * 


1. After notice of loſs of the ſhip inſured, the inſured | 
ec ray abandon to the inſurers and recover for a total loſs, 


d and then the inſurers ſtand in their right to recover as 


« much of the property as they can.” 


ce But the principle of abandonment has been e 
cc in many inſtances for fear of fraud, and only is allowed 


A where. the loſs is of ſuch a nature as appears to be a 


cargo was found of little worth, and the 
was held chat the inſured might abandon and recover For 


cc total one: for the merch ita x its there is only an ave- 


« rage loſs, Hall not be allowed b ndoning to make it 
« à total one; for abandonment A only be 


ue in 
& caſe of a total lofs. 
te And ſo it ſhould be made in the rſt ee for if 


c the inſured endeavour to recover part of the property, 
* « they ſhall not a 


erward be allowed to go for a total loſs.” 


And in theſe 
abandon. f 1 
Where the gs was 4 bad * 5 Ae to throw : 
great part of her cargo overboard, was afterwards captured by 
the enemy ; and being recaptured and r into port, 10 


p damaged. 


a total loſs. 


So where the ſhip had been taken | and ed 4a 
the ſalvage and repairs amounted to ſo conſiderable a fum, 
that the captain deemed it for the benefit of the owner to 


_ fell her in a ne port; the inſured recovered for a wa 


tal loſs. 


So Wn. the cargo of the ſhip inſured reelvi 10 much 
damage, that the value of the part ſaved came to leſs than the 


g freight ; the inſured were allowed to recover for a total 


| loſs. 


Hamilton v. 


Mendez. 


4 Burr. 1114. 


2. But the mere capture of a ſhip, 4 3 
taken without any damage, will not give the inſured a 


right to abandon; but the plaintiff on ſuch a policy can 
only recover an indemnity according to the nature of his 


__ caſe at the time of the action brought, or at moſt at the 


time of the offer to abandon. | 

In this caſe the ſhip inſured was captured and carried 
into the enemy's. port, where ſhe remained eight days, 
when ſhe was cut out by an Zng//h ſhip. The court held, 


| that the ſhip being ſo long infra prefidia and in the enemy's 


power, it was a total loſs as againſt the inſurers. But 
| according 


ASSUMPSIT:. 55 
according to Lord Ma s doctrine in the caſe of G 
v. Withers, it ſeems to be undecided what capture ſhall be 
| conſtrued a total loſs. — 5 | 

3. © The loſs to charge the inſurer, muſt ha appen dur. dur- 


48 ing the exiſtence of the policy: for though the cauſe of 
ct the loſt happened during the exiſtence of the policy, yet 


cc if the loſs did not actually happen till it expired, © in- 
« ſurers are not liable. rh | 


For where the policy was for 3 on a beg err 


Now York, and during her-rojage the ſprung = leak, and 
the opinion of the carpenter and crew, thereby receiv- 


Genn 


— death's wound. This was on the iſt of January, Cc. 1 Term 
and on the 3d the policy expired: ſhe was however kept Rep. a6. 


above water till the 7th, when | ſhe funk. The under - 
writers were held to be diſcharged, though the received 
her death's wound during the exiſtence of the policy ; 
the loſs not WR happened till after the policy had ex- 
pired. : 

« For by no reſwence or retroſpedt ſhall the inſurer be 
charged, when the riſque has been run during the ex- 
« iſtence of the palicy, and the voyage performed which 
« was inſured.” 


For where the maſter during the voyage inſured, had Lockyer v. 
been guilty of 82 by ſmuggling brandy, Me. hover- _ 


ing near the coaſt ; the ſhip arrived ſafe in the Thames, but; 
was twenty-ſeven days afterwards ſeized, under an infor- Term 


26 G. 3. B. R: 


mation for ſmuggling, and reſtored. on payment of the are. 


exchequer: compoſition of 2301. The inſured offered to 
abandon, but the court held this not to be a loſs: within the 
terms of the policy; for ſo, after many voyages and final 
ſettlements between the parties, might a oe 1 lrlgs- x” 
tion. be opened. FI | 


4. « The inſurer ſhall be lable for no loſs, — falls 
c cnafth within the terms of the: policy. 


| Therefore, where the inſurance was on the ſhip Dum Robertſon v. 


fries, at and from London to Africa, and during her ſta 
and trade there, and from thence to her ports of f Aicha 4 


in the Weſt Indie. In her voyage from Africs ſhe tone __ 
— at Barbadbet, where an embargo was laid on all the 
one. The captain applied for leave to depart, but ware 
fuſed; in conſequence. of which he attempted to ſait 
night, but was purſued and brought back, and his 
taken from the ſhip which was s hereby: detained 2 
months, and the action was to recover the additional 


But 


Wager and the * wad OY the-detention, 


1 Term Reps. | 


AsSUhsrr. 


But it was decided, that this being a policy on the ſhip, 
was on the body, tackle, and furniture of her, not on the, 
voyage or crew, and that therefore the plaintiff could not 
recover. os | 


So where the polic was in the ſame terms as in the laſt 


caſe, on a cargo of flaves from Africa to the Weft Indies, 
and there was a memorandum, that the aſſurers were not 


to pay for mortality by mutiny, unleſs the ſame amounted 
to 10 per cent. on the firſt coſt of the ſhip, outfit, and 
cargo. They did mutiny; ſome were ſhot, ſome died of 
their wounds, others in deſpair jumped overboard, and 


were drowned, and ſome drank falt water, of which they 


died after the ſhip came into port. It was held, that for 
thoſe who were ſhot or periſhed of their wounds, as . 


from mutiny, the inſured ſhould recover, but not for thoſe 


Eden v. Poole. 
Sitt. Hill. 1785. 
Park. Ins. 61. 


Sparrow v. 
Carruthers. 
2 Stra. 1236. 


out of the poſſeſſion of the captain of 


Hogg v. Gould- 


ney. 
Gd. Hall Sitt. 
Term 1745. 
Park. 133. 


Lew is V. 
Rucker. 
2 Burr. 1167. 


who periſhed from collateral circumſtances. 


"Theſe are the two. laſt decided caſes: but before theſe, 
it had been decided on the ſame principles, that in the caſes 
of a policy on a ſhip, that the aſſureq could not recover for 
any expences of demorage, or ſuch like charges. 


5. „ Where the inſured takes the goods into his 8 
cc poſſeſſion, the inſurer then becomes diſcharged.” _ 


© Defendant underwrote a policy on goods of the plaintiff 
till the ſame ſhould be ſafely landed in London; the ſhip ar- 
rived in port, and the plaintiff took-out the m—_ and put 
them into his own lighters, from whence they were loſt : 
it was adjudged, that the plaintiff having taken his goods 
the ſhip: into his- 

own, that the inſurer was diſcharged. 5 1 
6. Where a pr loſs is ſettled, it is uſual for the un- 
derwriter t orſe the policy in theſe terms: « Adjuſted 
« this loſs at J. per cent.” and ſign it. And where ſuch 
an indorſement is made, it amounts to an abſolute pro- 
miſe to pay; and in ſuch caſe, the owner need only prove 


ſuch indorſement, and ſhall. not be called upon to give 


* 


ny proof of the loſs, or of any of the circumſtances re- 
ſpecting it. Tots, "Ps Fn Ui | 
Note, In ſettling loſſes this rule is obſerved, - 


If the policy is a valued one, and part of the goods are 
damaged, the average is ſettled by this rule : The inſurer. 
ſhall pay to the inſured the ſame proportion of the valued 
price that the loſs on the goods at the port of ſale bears to 
the price they might have been ſold for, if no ſuch loſa 


had Err: av if the good undamaged would fel for 


| ws 


20). 444 ho ho gſhead, but in ng of the damage pro- 
duce but 15/. here they have ſuffered a loſs of 57. or one- 
fourth of their value, therefore one-fourth of the valued 


price muſt be made good dy the inſurer. | 5 


5. Of Barratry. 


4 Barratry i is one of the riſques inſured REY in all 
« policies of inſurance ; and is a loſs occafioned by wy 
“ fraud of the mafter or mariners.” 


1. As where the maſter attempted to m the ſhip out of Knight 8 
rt without paying the duties, and was ſtopt, whereby the ridge. 
l was forfeited: this was adjudged to be barratry, and _ ten 
to ſubje& the inſurers, as done per Janes & . | 
of the maſter. 


ec Tt is eſſential to barratry that the wrong be com- 
te ; ine by the maſter and mariners again/? the owners ; 
te and therefore if the owner is privy to, or the cauſe of i it, | 
ec the inſurer is not hable, for it Is not barratry. 225 


As where the poliey was on the ſbip Rachette, Wa Tonk Nutt pi 
don to Rochelle, Le Grand was owner of the ſhip, and hay. of Hague v. 


Bourdieu. 


ing obtained goods from Hague the bankrupt (which Hague 1 7 K 
inſured) went himſelf on board the veſſel, and by his con- pe Reps 


trivance carried the veſſel to a different port, and ſo de- 


frauded Hague. 'Fhis was held not to be barratry, Le 
Grand the owner being privy to, and concerned ing the Fraud: | 


But where a perſon as as maſter of a ſhip, and is treated Roſs v. Hunter: 
with as ſuch, and he commits. an a& of barratry, it ſhall 4 Term Nep. 35. 
not be preſumed that he was owner ſo as to diſcharge the un- ary yas Tot 
derwriters: if in fact he was s fo, proof of that muſt le 


upon them. 


3. © 80 that to conſtitute barratry, i it muſt be 4 
&« without the knowledge 2 and again the interef of, the 


ec gquner's.? 


For where the defendant 8 2 ſhip to Mar al Stamnia v. 
les, and the was -afterwards advertiſed to carry, g to Brown. 
Genoa ; and the agent gave out that ſhe ſhould go to Genoa * 88 —_ 
before ſhe went to e which the * inſiſted 

ſhould not be done, as being contrary to the terms of the 

policy: however, ſhe ſailed firſt for Cena, and in return 

to her courſe to Marſzilles, was blown up. The plaintiffs 
attempted to make this out to be barratry in the maſter : 

but the court held, that it being premetitated,” and for the be- 

nefit of the owners, could not be conſtrued oo} bur was . 

2 ee which dicharge, oy nam _ 


"Wy > ihr 


Vallejo v. But where the ſhip was chartered from London to Seville, 
| Wheeler. the maſter left his courſe and went to Guernſey on a ſmug- | 
cop. 143- gling buſineſs for his own benefit, without the knowledge of 
5 the owners : the night after ſhe left Guernſey ſhe ſprung a 
leak, and put into Dartmouth : when refitted ſhe ſailed for 
Helferd, where it was always intended ſhe ſhould: take in 
her proviſions 3 but in her way received ſuch damage that 
mne tould not proceed; it was adjudged to be barratry in the 
maſter, and the inſurer liable: * the loſs was in fact the 
conſequence of the deviation for a fraudulent purpoſe. 


40 Therefore a loſs ariſing from a deviation by the cap- 
.<« tain for fraudulent purpoſes of bis own, ſhall be deemed 
ec barratry.” > | 
Ros v. Hunter, As where the ſhip Live Oak-was put up at Jamaica as a 
4 Term Rep. 33. general ſhip, and freighted by the plaintiff for New Orleans, 
the failed on her voyage, and dropped anchor at the mouth 
of the Mi/ifiptr, and the captain went up to New Orleans 
in his boat; and on his return, without purſuing his defti- 
nation, ſtood away for the Havannah, and was never after 
heard of. Tt appeared that he had a private adventure of 
negroes on board, which not being able to diſpoſe of at 
New Orleans, he had gone to the Hawvannah in queſt of a 
market: it was contended for the defendant the under- 
writer, that this was a mere deviation, and ſo ſhould diſ- 
| ge the underwriter : but it was reſolved, that it being 
For a fraudulent purpoſe of the captain's own, that that 
ſhould make it barratry. _ | a 8 


6. Of Apportionment and Return of the Premium. 


"3 Burr. 2246, 1. © If-a policy is underwritten, and the riſque. not 
Cowp. 668. 44 run, though it has ariſen from the fault of the inſured, 
cc yet the inſurer ſhall return the premium: but if the 
|  « riſque has once commenced, the inſured ſhall not have 
« a return of the premium if they do not chooſe to pro- 
« ceed on the voyage, unleſs the contra and voyage is of a 
ic divifible nature. | ob Ek VE pb) Gags 
As where the ſhip was inſured from Londmto rar a 
warranted with convoy from Portſmouth; ſhe failed from 
Londen, but when ſhe reached Por{/mouth the convoy had 
failed. It was adjudged, that the underwriter ſhould re- 
turn the premium, gedpcing the value of the riſque from 
London to Portſmouth ; which in this caſe was one-half per 
cent.; for the voyage was diviſible in its nature, vir. from 
London to Portſmouth, and from thence to Halifax. © 
E But where. it is not ſo divifble, there ſhall be no ap- 
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As . the inſurance was on the ſhip Parker Galley Lilly v. Ewer. | 


at 5 per cent.; 2 per cent. to be returned if the failed with Pougl. 7% 
convoy: ſhe failed with convoy — 2 certain latitude: 
This it was held, ſhould not make the inſurer return part 
of the premium; for the contract was entire; and for te 
whole voyage. 
2. « And though the contract may conſiſt of m = 
cc parts, yet it may be entire; and the pans in fi 
« caſe ſhall not be apportioned. 0 


As where a ſhip was inſured. “ at * Rom Honfleur to Bermon v. 


4 


« Angola, during her ſtay there, and thence to Domingo; Woodbridge, 


« and home; premium 11/, It was held, that though Dougl. 75 . 
there were ſeveral parts of this voyage, yet that the con- 

tract was entire; and if the riſque was once begun, that 

there ſnould be no apportionment of the premium. 


So when the inſurance was on a ſhip « at and. from Tyrit v. 
London to any port for 12 months.” This was held to be — wy 
one entire contract, and that the premium ſhould not be ©" 
conſidered as ſo much a month: fo that the ſhip being 
taken before the twelve months expired, that there ſhout 
be no apportionment of the premium. 


| | Theſe are the principal cafes of expreſs contracts which 
are objects of this action. I ſhall ee a few TE caſes, 
reduci e to no general head. 


1. A parſon may recover againſt the former incumbent Jones v. Hill, 


who has been guilty of dilapidations, the fum expended by 3 Lev. 268, 
him in neceffary repairs, by action of afſumpfit. 


| $0 an action lies by a prebendary againſt his predeceſſor Radcliffe v. 
or his executor, for ilapidations ſuffered in the prebendal Doyuy- 


houſe i in the predeceſſor's time; but where by the conſtitu- 7 Term Rep. 


tions of the church of EH, the receiver was to require the 630. 


prebendaries to repair their houſes ; and if they neglected, 

to repair them and deduct the expence from their falaries; 
but the church. auar to find the materials in all caſes. It was 
reſolved, that in ſuch an action for dilapidation, the ſuc- 
cefſor could only recover the expinee of the cor lmen in mal. 
ing the repairs, not the amount of the e en the | 
church. was to find. 


2. Where a rector or incumbent of pariſh give tit 4 
to a perſon to be ordained to the biſhop, appointing him Hyod: 
his curate under-the title, he undertakes to continue him Doug! 287 


3 . > 2 
* «I 


Same parties. 


and pay him a ſalary until he ſhall be otherwiſe provided © 8 
for by eccleſiaſtical preferment, or be hwfully femoved. N 
And it was further reſolved, That under ſuch title, r. The 

yon is not removable without aa 2% That while 


the rector continues in the I he is bound to pay the 
ſalary he engages for the curate; who can recover it in 
this action: but in caſe the rector is preferred to another 
pariſh the obligation ceaſes, and the ſalary is not recoyer= 
able. 3. The election of the curate 1 4 readerſhip is not 

ſuch a preferment as ſhall exempt the rector from the obli- 


N he undertakes 1 in the title. 
Willams v.  * 2. If the ſheriff levies money on a n'þ. fa. ** does not 
S | pay it over to the plaintiff, he may recover .it in this ac- 


Taſk. 22, tion, as levied to his uſe. 


Longchamp v. . This action will lie to recover the value of a . 
Kenny. rade, or ſuch like ticket, at the ſuit of the perſon who paſ- 
| Doug! 13% ſeq it. - Note, The objection to this action was that it ſhould 


be rover. 5 


enetone v. _ So where a ſhipwright had repaired a ſhip, which y 
— *. Wh was burnt while in dock, >x t was hip allowed 
3 Burr. 259%: recover in this action the amount of the repairs. 


Atkyns v. Hill. 6. This action lies againſt an executor or adminiſtrator 


C 8 
_ _ having ſuſficient aſſets, to recover a legacy. 


Saunders. 7. Aſumpfit will lie for money had and received, thous 55 

5 tbe of the money has taken a pledge for his ſecurity : | 
2 Com: he ſhall be preſumed to truſt to the perſonal ſecurity of — 
OT borrower as well as the pledge, unleſs there v—_ a 
2 Stra. 919. Tpecial agreement to diſcharge the perſon. _ 


Having thus conſidered what will maintain ae ation, I 
ſhall now e to nn, | | : 


2. WHAT CONTRACTS WILL Nor SUPPORT AN. 
| ASSUMPSIT. 


KP. This ation being founded either on an expreſs 

c contract or an implied undertaking, whenever the pre- 

4 ſumption of ſuch contract or undertaking is excluded, 

c 25s where it appears: that money for which the action 

N «. was brought was paid, without the conſent of the perſon | 
ce ſued, there this action will not lie.“ . 


8 : FR '.  Azin this caſe, where it appeared to be the N of 
x the pariſhes of St. Fedaft and St. Michael le Ruern to elect 


x TermRep. 20. a ſexton jointly, and each pariſh to pay a moiety of the 
| ſalary. Sr. Michael's had le a Tight to have a ſepa- 
rate ſexton, and gave notice to that effect to the pariſh of. 
St. Vedoft. St. Vedaft's paid to the ſexton laſt — and 
then in poſſeſſion, the whole ſalary; and then brought an 
action againſt St, Michael's for the moiety : it was ad, 
. | Judged 


4 
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judged that it could not be maintained, for the. was 
paid clearly againft the conſent of the pariſh of St. Michael ; 
and ſo'there could be no undertaking implied. . | 
So when in 9 for goods ſold, the evidence was, Thorp v. Howe. 
that the plaintiff's ſervant had ſold the goods to the de- = 3 
fendant, who was to give him half price, which the ſerwant guller N. P. 
war 10 keep to his own uſe, it was adjudged that the plaintiff 1oo. 
could not maintain this action, as Ret was clearly no con- SLA 
tract or undertaking to the plaintiff himſelf. ago 
2. „A mere voluntary courteſy will not ſupport an af- Hob, 15. 
— fumpfet.” | | | 1 7 . 
1 And that ſhall be deemed a voluntary courteſy hi 
« has been undertaken without a proſpeft of certain recom- 
« penſe.” 1 VVV 
Ass where the plaintiff had done much buſineſs for Mr. Oſborn v. 
Guy (who bequeathed all his poſſeſſions to the hoſpital) and exit 
had done it in contemplation of a legacy from him. But being 2 Stra. 721. \ 
diſappointed, after Guy's death, he brought this action on 
a quantum meruit for his former ſervice done for Mr. Guy, 
when it was adjudged, that it would not lie, the buſineſs 
having been done not with a view to immediate or certain 
recompenſe, but with a view to a legacy. | 
So where in an action on an apothecary's bill for medi- Hiccoxy.Proud. 
*cines and attendance on the teſtator. It appeared that the — K . 
plaintiff had never made any regular entries in his books, not. Mss. - 
but had attended the teſtator in expectation of a legacy, | 
he being related to him; and that he had declared, that 
had the teſtator left him any thing, that he would never 
have made a charge. The plaintiff was nonſuited on the 


above principle. OY \ 


« But if there was any requeſ/ made by the defendant, 
c there the courteſy or benefit ſhall be preſumed and con- 
„ ſtrued to be not voluntary, but done in purſuance of the 
« requeſt ; and this action will then lie.” ES... | 
As where the plaintiff declared that the. defendant, Lampleigh v. ; 

having killed a man, "requeſted the plaintiff to labour to Braithwaite, 
procure him a pardon, for which he promiſed him 100]. Hob. "I. - 
which the plaintiff having performed, it was adjudged that M-- 
the action well lay, the fervice on which the action was «254 
founded having ariſen. from the requeſt of the defendant 12 
F himſelf. : 7 ; : 15 f 12 g : % 8 45 . . 55 
So where the defendantis teſtator made a promiſe to the orieũy v. 
plaintiff that if ſhe would uſe her influence with her Lowther. 
daughter, and induce. her to marry him, that he would f. 3%: 


3 R 


. — — f 
= 
— 


» ive het roo/. Ihe did fo, and the marriage took effect : 
— a ſufficient confideration ht the 
action. 


4 r W wood, yet if it was in 
x conſequenee of the offer, advice, e, 
gor, it will nor ſupport this action. 


Alifwrorth's As where in-afſſumpſt for money had and received, the 
caſe.  defendantgave in evidence that he had paid 20/. to the ſe- 
rn wig * cretary of a foreign ambaſſador for a protection for the 
Buller N. T. plaintiff, and alſo charged his coſts and expences in pro- 
153. curing it. The judge directed the jury, that in caſe they 
0 | believed that the plaintiff himſelf had applied to the de- 
fendant to get this protection, to allow the ſum paid for it; 

but thatin __ they believed that the advice to get. ſuch 
protection came from the defendant, then to allow him 
nothing: and the jury, who knew the defendant to be an 
artful deſigning fellow, and the plaintiff an ignorant young 
man, who had been drawn into difficulties by the defen- 
dant, who ated: for him as his attorney, found for the 
plaintif, without any allowance. 


. « And it ſhould ſeem that any t 6 
& a perſon's buſineſs or empleyment ſhall not be deemed a vo- 
c Juntary courteſy, but the foundation of a contract.“ 


For where in indebitatus aſſumpſit for carrying herrings, 


.* gave in evidence that he was a porter at Tar- 
and that when the hetring-ſhips came in, he went 


pais of bis: own bead f carried ſuch a quantity to the defend- 
181. Is s houſe, It was held to be good evidence in ee of 
. action. + 


3. This Tag will not lie where the confederation 0 on 
e which. it is founded ariſes from an illegal act.“ | 


Allen v.Reſcous As where tho plaintiff gave to the aba twenty 
Lev. 174 Fillings; in eonſideration of which he undertook to beat 
J. S. out of ſuch a cloſe, or to pay forty ſhillings. He did 

not do it: whereupon the plaintiff brought aſumpſit for the 
pad Fea ſhillings: and the action was adjudged not to lie, the 
eration. being an unlawful act. | 


Webb's. bug. 80 Shore two boxed for a of five guineas, on 11 
for that ſum brought by the winner, the action was 
id not to lie, the act being an unlawful _ I 


M0 breach of the peace. 
Taten. Sv where the plaintiff and! defondant had agreod'to buy 

Warner. | Man tickets for time and on ſpeculation, which they 
Ann. audi did hy a broker, and b * — 1 


tiff paid all the money and then brought his action againſt 
ths defendant for the moiety. Ie was held clearly 


che action would not lie, for the tranſachon was illegal, s 


_ contrary: to the ſtockjobbing acts, and both plaintiff and 
defendant parties to it, and this action was founded on it; 


and to allow the party to maintain an action founded on a 


contract forbidden by the ſtatute, would be to difobey the 
ſtatute. liter, If a third perſon who is not a party to the 
illegal tramſaction, lends money to be ſo applied, he may ne- 

vertheleſs recover it (% Faikney v. Reynowe, Ch. Debt.) 


80 where the caſe was, That Keeble the plaintiffs toſta · petrie Exec. of 


tor, the defendant, and a third had been engaged together Keeble v. Han- 


; nay · 


as partners in eertain ſtockjobbing tranſactions from which 
they having incurred conſiderable lofſes, they came to a 
ſettlement with Portis their broker, who had paid all the 
differences. At that time. Keeble paid to Fortis the whole 
ſum he had advanced, except 811/. for 'which he drew. a 
bill on the defendant, payable to Portis, which the. defen- 
dant accepted. The hill not being paid when Keele - died, 
Portis brought an action againſt the plaintiff his execu- 
tor, and recovered the amount of bill; to recover 
which from the defendant the preſent action was brought. 
The defence ſet up was, That this was a payment of 
money ariüng under a contract on a ſtockjobbing tranſ. 


3 Term 
418. 


ackion, which was contrary to law, and fo could not be 


* 


recovered; but the court were of opinion, that the plain» 


tiff was entitled to recover according to the following 
diſtinction: « That, as between the parties themſelves to 


che illegal tranſaction, where one paid money for 
| 2 in purſuance of the r «x; Foes 
bis direffions, that the money ſo advanced could not be 
ene. for as the party himfelf was not compellable 
y law to 
cuitouſly which he could not be compelled: to do directly; 
but, that if one party by tir other's direction, and with 
aſſent, pays money which has become due on an. illegal 
tranſaction, that ſuch money is recoverable by the pa 
who has paid it, as paid by the other's order and direction. 


, he ſhould not be obliged to do that cit- 


| That therefore, in this caſe, the defendant having ac- 


cepted the bill, and thereby ſhewn his knowledge of and 
conſent to the tranſaction, that he was bound to repay 


the plaintiffs. who had paid it for him: ſo the plaintifls 


had judgment. 


4 80 though the conſideration be he cnet woe 


4 yet it ſhall vitiate the action, which. is founded on, the 


” & EE YH 
” 
. | For 
; [ 
. 3s a e 


Rep. 


Fetherſtone v. 


Hutchinſon. 


- _ASSUMPSIE. 


- For avhere i in conſideration that the plaintiff (who was 
u f pecial bailiff) would let a perſon whom he had arreſted 


"0 99 7 debt, go at large; and of two ſhillings by him then 


paid to the defendant, the defendant undertook to pay the 
whole debt, on afſumpfit brought for the money, it was ad- 


_ judged not to lie; for the promiſe being to the ſame effect 
as an obligation, which would be void by ſtat. 23 H. 6. 


the promiſe ſhould be ſo too: and though it was coupled 
with another conſideration. of two ſhillings, yet it being 
void as to part, it was void as to the whole, the Ang 
rang founded on the two nee, taken toge- 


On this ground, money won at gaming 3 not be 


| recoverable.” But there is this exception: 


That _ the money was lent to play with, but there 
war no ſecurity bond or note, but merely parel, this was 


held not a or Fir the ſtatute ; for there not being the 
word contract in the ſtatute, which only declares all ſecu- 
rities void, the parliament might think. 


there could be no 
at harm in a parol contract where the credit was not 
likely to run high, and that therefore the lender mat 


recover. 


8o where the plaintiff hh on 2 bill of exchange for 


| 672). drawn at Paris, by Sir F. Bland, on himſelf in Eng- 
Land, in favour of the plaintiff, it appeared. that the bill 


of exchange was given for 372/. won at play, and 3ood. 


ent at the time and place of play; the play was fair, and there 


| was no imputation on the plaintiff; it was adjudged, that 


the ſtat: ꝙ Ann. 14. having declared all ſecurities given for 


money 2001 at play to be woid, that this bill of exchange was 


void, for being an entire ſecurity and bad in part, it is bad 
in the whole; but the contra was diviſible, and that part 


of it which had ariſen on a good conſideration, ut] is the 
money fairly lent, might be recovered. 


08 And though the plaintiff i in this action has not 25 a party 


| cc 79 the ulegal tranſaction, yet where the * has ariſen 


cc from it, he cannot recover.” 


For where the defendant promiſed the Sint two per 
cent. on the ſum a purchaſer to be procured by the plaintiff 
would give for the defendant's place of ſurveyor of bag- 

e in the port of London. The plaintiff did 
kim a purchaſer, who gave him 1200/. and then he brought 


his action for.24/. being two per cent. on 1200/. When 
it was adjudged that he fale of offices. being prohibited by 


te 5-1 & 6 . — nnd: 
_ 


action, and that the aſumpſit founded on it was void ; and 


ſo the defendant had judgment. 


ce But where the tranſaction is not in itſel, unlawful, | 


* Lf 
* 


cc no ſubſequent illegal uſe of the ſubject it deſtroy 
c the ofſumpfit.” _ 7 e | 


As where the plaintiffs, who were merchants living at Holman v. 
Dunkirk, ſold tea to the defendant there, and which they ſon. 


Jobn> * 


delivered at Dunkirk, though this tea was for the purpoſe of * 341. 


being ſmuggled into England, and that known to the plain- 
tiffs at the time, yet they not being concerned in the ſmug- 
gling, and it being 2 fair ſale as to them, and good by 


e laws of the country where they lived, they were al- 


lowed to recover the price of the tea in England. 
But where in this caſe the plaintiffs were four partners, 


three of whom lived in England, and the fourth in Guernſey, rence. 
and this laſt ſold goods (brandy). at Guernſey, put up in a 3 Term Rep. 
particular manner for the purpeſe of ſmuggling, though the. | 


partners in England knew nothing of the tranſaction. In 
an action brought for the price of the brandy, the plain- 


tiffs were non-ſuited. For in this caſe, the parties were 
natives of England, and the contract was made in contra- 


"Yention of the laws of England, and ſo being in its foun- 
dation legal, could not be ſupported 3 and the court took 


the diſtinction between this caſe and the laſt ; the 'tranſ- 
action there was not unlawful, the ſale was abroad by per- 


ſons not ſubject to the laws of England, and was good when 


made, the ſubjects of a foreign country not being bound to 


take notice of the revenue laws of this: but here the con- 


tract was unlawful, and therefore no action could be main - 


tained on it. 


80 where the plaintiff, an inhabitant of Guernſey, ſold Clugas v. Pena 
goods to the deferidant in Guernſey, which it appeared were luna. | 
to have been ſmuggled into England, and the defendant p omaha 5 


gave the bills in queſtion, on which the action was brought 
for the price: it was decided, that the plaintiff could not 


recover, for they were given for an illegal contract, and 


tain an action on them. 


4 However, where à perſon Bur been ignorantly induced 
« by the falſe repreſentations of another to do-an illegal aft, from 


to a ſubject of this country, who therefore could not main- 


« which a damage ariſes to him, he ſhall recover thoſe: 


te damages from the perſon who induced him to act in 


* ſuch manner, on his promiſe of indemnifying him; for 


& the act to be done muſt appear to be unlawful at the 


rer 


; A - 


Fletcher v. Har. For where the defendant, pretending that he had arreſt- - 
cett. Hutt. 55. ed a perſon on a commiſſion of rebellion, brought him to 
Winch. 48. the plaintiff's houſe, and promiſed to ſave him harmleſs 
5 on conſideration of his keeping ſuch perſon for one night 
ſafe as a prifoner; this perſon tecovered damages apaitiſt 
the plaintiff for falſe impriſonment, and the plaintiff re- 
covered to the amount of them on his promiſe againſt the 
defendant ; for the fact might be true, and when the plain- 
tiff ſo received the perſon, he did not know that he was 
doing an unlawful act. | = 
Martyn v. But where 2 perſon, in conſideration that a gaoler would 
144. 1% let his priſoner go at largs, promiſed to pay the debt, atid 
"fave him harmlefs, this promiſe was held to be void, for 
the act muſt have been known to be unlawful at the time. 
** But eg gr PEE IEP is a matter not 
« contrary to law, yet if it be contrary to the poli 
„ — this action cannot fart 9 
| Nerotv.Wallxee For where the plaintiffs declared, that on the laſt exa- 
— af minatiot of the bankrupt Collins, he being charged by the 
5 Term Rep. 17. Plaintiffs with having received ſevetal ſums of money, 
Which he had not accounted for; when the commiſſioners 
were about to examine him as to the difcloſure of theſe 
matters, in confideratiof that the plaintiffs would forbear 
from proceeding in fuch examination, the defendant 
undertook to pay all ſuch monies as the bankrupt had re- 
ceived, and not accounted for. In an action on theſe pro- 
miſes, the plaintiffs had judgment in C. P. and now error 
was brought, when the judgment was reverſed, as being 
againſt the policy of the bankrupt latvs ; for the creditdrs had 
a right to have the bankrupt examined, both as he might 
diſcloſe effects which they did not know of, and as he for- 
45 feited his right to his certificate if he had loſt money by 
gaming, or had given 100. as a portion with a child in 
3 marriage; and promiſes of this nature went to ſtifle ſuch 
PE _ enquiries, and impoſe on the Great Seal in granting his 
4. 4 Afitmpſit will not lie to recover money promiſed 
e for doing that which it was the parties 4 without 
. reward ; for it is extortion and illegal“ | x 
"ways, As where the tiff, who was a ſpecial bailiff, de- 
--— 1a clared, that havi — one Stantun, in conſideration 
2 Burr. 924 that he would the defendant and another as bail for 
LY — Stanton, tie defendant promiſed to pay him fix guineas and 
| à⁊ alf, for which this action was brought; it was held not 
| to lie, it being the duty of the bailiff to take proper bait 


% 


expreſcly 
the law 


80 


— 


ASSUMPSIT. 


80 — an executor ſued out an olepii, and a ſtranger Bridge v. Cage. 


93 


10 conſideration that the ſheriff would forthwith execute Cro. Jac. 103. 


it, and of ſixpence paid to him by the ſheriff, promiſed to 
pay him 60/. upon which the ſheriff executed the writ, and 
brough ht his * for the money: it was adjudged that 
3 45 lay, as being a conſideration againſt law ; for 

2 ſheriff i is . to do his duty without reward, and 
this 60/. is no diſcharge of fees due to the ſheriff, being 


ny by a e and not expreſſed to be in confders- 


on of them 


W the a of the oflumght ariſe 
« « Hom a fraudulent tranſatian, this action will not lie.” 


For where the plaintiffs were ſuttlers tq four regiments Willis v. Bald- 


at camp, and were to keep eight horſes for each regiment, win 
for the forage of which goyernment gave them an allow- 
| ance of hay and oats, which was to be furniſhed by the de- 
fendant, who was the contractor, and bound — his con- 
tract not to commute the allowance of forage for money. 
In fact the plaintiffs kept but fourteen horſes for the whole, 
and entered into an agreement, that they ſhould not take 
the whole of the allowance, but that {fg defendant ſhould 
retain part, and give a certain allowance of nine-pence 


Dou, gl. 433. 


halfpenny per ration to the plaintiffs for every ration left; 
this was held to be void, and the money not recoverable; 


for it was a cheat and fraud on government, who * | 


the whole. 
. « Andin order to diſable a party from et na — 
* action, it is nat neceſſary that the cauſe 


« for money or pr m——_— athers 720 — * 
cc 1 the vt. Zar, us if in the tranſaction on wg the 
« action is founded there has been fraud or Git Prodiijfed 
* on third perfans, the action will not lie.” 


For where the defendant being about to ſacceed the Jackſon v. 
plaintiff in a houſe; which the plaintiff had before occupied, Duchaire. 


and wiſhing to have the furniture, the plaintiff agreed to 3 Term Rep. 
leave it, if ſhe could get 4 friend to advance the money, as Vd. Cockſhot 
ſhe had not the money herſelf. She accordingly applied to v. Bennet, ante, 
a friend of the name of Welch, and he treated with the & ] _ | 


- plaintiff for the goods, who agreed to take 70/: for them, 

which was paid, and Welch took a bill of ſale of them to 

himſelf; but there was a private agreement between the 

plaintiff and the defendant, that ſhe was to give 301. 

more for them, and ſhe accordingly gave two promillory 

5 Tu 15). each, on one of which the preſent actiom 
; it was reſolved, that the plaintiff could not 


Lomas. 
8. P. 


uche 
recover fo ef the * tranſaction was frvd on Wet, 


N 1 


— 


* 


who was induced to advance his money, in order to ſerve 
the defendant; which, had he known of this, he would 
2 not have done, as by this means his end might 


6. „ 80 this action being an equitable one, cannot be 
& ſupported where the afſumpfit ariſes from an unconſcienti- 


cc ous demand. 


FR 


Cowp- 793- 


As where the plaintiff lent to the defendant a ſum of mo- 
ney for the purpoſe of making a purchaſe of goods upon the 
defendant's note payable on demand, and the plaintiff was to 


have half the profits on the re- ſale of the things purchaſed, 


over and above the note of hand; the purchaſe was made, 


and within two hours after, plaintiff made a demand be 


ment of the note; which. being paid, he brought his action 
for half the profits on the ſale of the goods. It was ad- 


judged, that as the note bore intereſt from the demand, to 


ve intereſt from that time, and half the profits too, 
ſeemed to be uſurious, the demand having been niade im- 
mediately; but if not uſurious, that it war unconſcienti 


— 


— 9 3 
for the agreement was for half the profits in lieu of intereſt ; 


5 plumbe v. | 
« | Carter. 

* F G il 1} Sitt 

Trin. 1775. 


: MSS. & Cowp. 
116. 


and the defendant had judgment. 7 | 

So where it was proved to be the uſage and cuſtom of 
the trade of gold-refiners, that in- caſe goods purchaſed were 
not paid for within three months, that the buyer was to 
pay an halfpenny an ounce per month till the money was 
paid, this on calculation exceeded the rate of 5 per cent. but 
was adjudged not to be uſury in a caſe decided prior to this, 


it not being a loan of money, and being ſanctioned by the 
| uſage of the trade {Flyer v. Edwards, Cowp. 112. & poſt.) 


Carter the defendant in this caſe having exceeded the credit, 


an action was brought againſt him, to recover the ſurplus 


ariſing from this allowance of. an halfpenny per ounce. 
above principal and intereſt, the defendant having paid 
the amount of theſe into court. Lord Mansfield was clearly 
of opinion, that though this tranſaction was not uſury, 
yet, that it was in fact taking advantage of a perſon's ne- 
ceſſities, and demanding from him beyond legal intereſt ; 


tat it was therefore unconſcientious, and not to be re- 


covered. I | 8 
7. & And ſo likewife if the conſideration is a frivolous 
© or groundleſs one, or if there is no conſideration at all, this 
« action will not lie, for ex nudo pacto non oritur ati.” 
As if A. promiſes to B. a ſum of money on conſidera- 
tion that B. would make him an eſtate at will, it is a void 
promiſe to ſupport this action, for B. may inſtantly deter- 
mine his will. | Sing 6d: rs riots 


1 
. 


So where the plaintiff declared, That whereas the de- Tooley v. 
fendant's father had taken the profits of certain lands to . 3 
which the plaintiff had title, and for which he had filed * * © 
his bill in Chancery againſt the defendant, and that in 
conſideration that the plaintiff would withdraw his bill, 
the defendant undertook to repay the profits ſo taken, and 5 
for which he now brought his action: it was reſolved, 1 25 
that it could not be maintained, for there war no conſidera- | 
tion, as the bill in Chancery might have been an unjuſt 
one, upon which the plaintiff could have recovered nothing; 
and befide that, the ſon was not to-anfwer for the father's 


wrong. 


e Upon this ground, a promiſe of any thing for 2 ſer- Diana 71 | 
« vice already performed, without view to reward, is void. Neggin. , 
« Though —— the ſervice had been done at the requeſt of Oro. Elia. 82. 


* 


ac another, it ſhall be good to ſupport this action.“ 


But a promiſe to a /ervant in conſideration of paſt ſer- Franklin v. 
vices has been held to be good. — 


And for the ſame reaſon, promiſes to pay merely in Lutwich v. | 
conſideration of unſpecified forbearance are void, and will 22 Gs. 
not uphold this action. For the forbearance might be 3 
but for an hour, which would be a forbearance, and yet 5 


would be an in adequate and frivolous conſideration. 


Therefore where the conſideration is forbearance, the Treford v. 
time of forbearance ſhould be a convenient one, and ſet Holmes. 
forth to be left to the jury, who are to judge whether the Hutt. 105. 
1 was a ſufficient conſideration to ſupport the | 
action. . 2 e | 


« But where a party is under a moral obligation to do any Bull. N. P. 147. 
&« thing, a promiſe made of payment, or a reward for doing 
« it, ſhall not be deemed nudum pactum, though no other 
« immediate conſideration appears.” 


For where in 4 for nurſing a baſtard child, it ap- gcott v. Nelſon. 
peared that the child had originally been put out to nurſe Sit. Weſt. Hall. 
with the plaintiff, by the mother's uncle, with whom it 4 Geo. 3. Mss. 
continued until the mother's death; that then the father 

(the defendant) being applied to, promiſed to pay, on which 

the action was brought; it was objected that this was 

nudum pactum, the child not having been taken on his 

credit. But per Lord Mansfie/d, the defendant was under 

an obligation to provide for the child ; his bare approbation 

ſhould be conſtrued into a promiſe, and be. ſufficient to 

bind him: ſo the plaintiff had a verdict. - COTE 


* ” 
* 


* 


Watſony. 30 where a pauper being taken ill, an Deere; ary at- 
Turner. | 14, tended her, 222 any previous order by the overſeers; 
| % but they afterwards promiſed to pay, this was adjudged 

| not to be a nudum pactum, for the overſeers are bound to 


5 provide for the por. N | 

| Woodfordy, 8. Aſumpfit will not lie where the debt for which the 
Deacon. action is brought is due by ſbecialty; for the ſpecialty ought 
Þ wm, — to be declared on; theretore it is neceſſary always in 
5. 1. * the declaration to ſet out for what cauſe the debt became 
due (pefi) or it will be a ſufheient reaſon to arreſt the 
judgment. | | | 
Bulftrode v. Therefore where by deed under hand and ſeal, the plaintiff 
Gilborne. = had appointed the defendant his deputy, as prothonotary 
2 Str2-1037- to the palace court, and the defendant entered into articles 
| 10 account: the plaintiff brought « for the fums re- 
ceived by the defendant in the „ and the action was 
held not to lie; for the defendant being bound by deed, 
the plaintiff had a remedy againſt him of an higher nature; 

as here an action of covenant. 5 0 1 

« However, though the cauſe of action may have ariſen 

4 under adeed, yet, if party's remedy is not by means of 

4 the deed, this action will lie.” „5 Gor 2 
Decker, & Ur. As where the furety paid the debt, for which he had 
V. _ Joined another in a bond, it was adjudged that he could 
Sl. maintain gut for it againſt the principal, it being 

sitt. Trin. 2757. MONEY paid to his ule. „„ 

— But where the plaintiff joined the defendant as ſurety 
nan. for payment of ſeveral ſums of money, hut toat a bond from 
2 Term Rep. Him for the amount of the ſums he was ſo engaged for, and 
200. which ſums he was afterward obliged to pay, and then 
i brought affumpfit for them; the ation was adjudged not 
to lie; for having talen a bond, he had relied on that as 
his ſurety, and not on the promiſe the law would other- 
wiſe raiſe in his favour. | e 
In the laſt caſe, the plaintiff not having rliod on the 
promiſe raiſed by implication of law, could not recover; 
< but where there is an proſe promiſe, it has been held 

. % otherwiſe.” 5 | 
| Moraviav.Levi. For where in eaſe upon promiſes the plaintiff and de- 
Sitt. M. 1786. fendant had entered into articles of partnerſhip, which 
"Os Rep. contained a covenant to account. at certain times, and this 
| demand aroſe on the balance 2 17 which it was proved 

| the defendant expreſsly promiſed to pay; it was objected 
that the action ſhould b. covenant; 1504 was ruled by 
eee. that the action well lay, as founded on the 


ebe e where a like —— was ſtruck on the Foter v.4 Al- 
diſſo ion:of a partnerſhip, and account ſRatedj; con lauſon | 
, and alſo other: articles not connected oops _ 
with it, and which account-/fſo ſtated the defendant: pro- 
miſed to. pay; it was — po by the court, en 
action lay for it. FN er 

So where there is an g ee PETS to mani this gion Wikin v. Wit 
W but the plaintiff ſhall; not in that action be allow» bi _ . 
ed to geo into the particulars of the: account, but ſhall confine © 
himſelf _— to the damage he' w W 0 he Not ac. 


counting according to promiſe. 


And therefore in afſumpſt grounded on a NE FR AC> Poulter, Gin 
counts miſapplication or breach of traſt muſt always be laid wal. 
in the declaration: ; for if a man receives money to a ſpe- * 27 | 
cial purpoſe, it is not to be demanded as a N eee 
has refuſed to apply it aceording to his truſt. „liegt. 


nxt However, where a perſon gave a reſpondenta band: for Fenner, v. 

a ſum of money, and bound, himſelf b 1 indarſement on Mears. 
the bond, that in caſe the obligee choſe to aſſign the bond 125 5 * 
to any perſon, that he would pay the aſſignee the Whole ſum | 
without any deduction. - This was adjudged to be an un- 

dertaking to any aſßgnes to pay che money, and that inde- = 

bitatus aſſumpft, would therefore lie; for the money by the 

perſon to whom the bond was aſligned, a founder: on the 

undertaking and. not on the bond. © ti H 


9. Aſfumpfit will not lie where the agreement in which : 
. t in rde been es by mei, ene > 
« omothers,”..; 5 119% 101812217; B 
For where in anger upon n ; the cafe Wag that Jackſon v. 
the defendant Having become inſolvent, had: by deed of poly 1 
truſt, dated the 26th of Apnil, 1787, aſſigned all his effects 700 em Rep. 7 


to truſtees for the benefit of his creditors, who. Were-to nei = 
ſign it by a given time; the plaintiffs refuſed to fign the Bennett, ante's, - 


deed, unlefs their whole debt was ſecured to them upon 5 P. 
| which an agreement Was entered into by the plaintiffs a nd > 2 
the defendant, that the plaintiffs ſhould fign the deed, and _ 
receive the dividends under it, and that for payment of tie a 4 
reſt, the defendant undertook to recommend cotton to the | 
plaintiffs for ſale, the: profits off, which-, ſhould: n:three "babe: 
years diſcharge: the remainder of the debt; and in caſe in ge 
loſs or deficiency, that che deſendant ſhould male it I 
It then appeared that a loſs had in fact happened: on the 
ſale of the cottons; for Which, and the original gebt, this 
action was brought; it was, reſolved, that the aQtian-would . 


not lie; for it was intended by ran ain j 


itors Who had; Ng | 
2 5 that on the defeny aver all his pro- 


ah y to his * e * ſhould become a free man; 
t the plaintiffs having executed the deed on a private 
agreement, ſecuring to themſelves a further advantage, it 


| ' was a coercion on — defendant himſelf, and a fraud on 
x the other creditors, and ſo could-not be ſupported. TH 


7 « Theſe are cafes in which, on account of the con- 
4 ſideration on which the action is founded being bad, the 
PIT... 3 eamnot recover; but in thoſe caſes, * the party 
paid the momey on ſuch cane en, he of pong not be 
ne VER Kh Kt | 


Browning v. As where a lottery-office keeper paid money on an in- 
«Morris. | ſurance policy, Which inſurance was againſt 2 of parlia- 
Cowp. 79% ment. Having brought his action to recever it back, it 
d nas reſolved; that the inſurance being illegal, the court 
. would 'not afliſt him in the recovery of what he had wan. 

| only paid, and the defendant had judgment. 


Per Lord Manſ- So if a perſon pays a debt which has been barred y en the 

feld. ſtatute of limitations, or contracted during his infancy and 

2 Burr. 1713. not for neceſſaries, or to the extent of principal and intereſt 
on an uſurious contract, or money fairly loſt at Play. In 
none of theſe caſes can the party recover it back; for it 
was paid through a motive of honour and honeſty, and 
the defendant might therefore retain it with a fafe con- 
ſeience, and therefore the law with not = oye ws to re- 
ſund it. 


„ But where the money has ek gald on an illegal 
_ << conſideration, that is to induce an illegal act, if the ſer- 
& vice is not 5 the RR _ recover back the 
c money. „ 
As e a man gave money to a wa officer 
re to run goods, the goods were ſeized, and the perſon reco- 
un back his money again. | 


12503 e Though the perſon who has received any money 
« from another, may not be legally intitled to keep it, yet 


« if it depends on bY gin of right, avhich cannot be fairly 


and completely tr this form of action, but may in ano- 

| « ther; afſumpſit cannot be maintained for it.” 
II Lindon v. As where the defendant had taken and impounded che 
= Hooper. plant's cattle- as damage ſeaſant, the plaintiff claimed a 


Coup. 444. right of common, but paid the money charged for the damage, 
1 85 and then brought aſſumpiit for money had and received, to 

recover it back, for the purpoſe of trying the right; "the 

action was adjudged not to lie; 1ſt. Becauſe that upon the 

| ifſue of non aſſumgſit the deferidant would not be 

-apprized of — to TY to apply his defence; — 


9 _ 2dly. 


adly. That the right would not be decided, for it would 1 
not appear afterward on the face of the record. The ac- 
tion ſhould have been treſpaſs or replevin, in which the f 
right would come in queſtion, and appear on the face of 0 „ 
the record. 5 VV | 1 
So where aſumgſit for money had and received, was Tower v. Wells 
brought to recover back twenty guineas, given as. the dit. Comp. 859. 
ference in the exchange of two horſes of the plaintiff's and 3 
the defendant's; the defendant had warranted his to be 
ſound, but it afterwards appeared to be unſound : on dif- 
covering the unſoundneſs, the plaintiff ſent back the de- 
fendant's horſe, and demanded the twenty guineas; but 
the defendant faid. he had fold him, and refuſed to' take 
him, on which this action was brought, and was held not 
to lie, for the warranty was the point to be tried, which f \\ 
could not be in the action in this form. That is an action for Stuart v. Wilkins * "of 
money had and received: but the plaintiff might declare in Dougl. 18. — 
afſumpfit on the expreſs warranty. Ron . 
So it will not he as for money had and received, to recover Nightingale 
Flock in any of the public funds ; for ſtock is not money, and *fignee of Meti- 
the remedy ſhould be by bill in Chancery. This caſe n 
to recover back gool. India ſtock transferred to the de- 2 Black. Rep. 
fendant by the bankrupt after an act of bankruptcy com- 684. 8. C. 
So where the plaintiff who was ſervant to the defendant, Noyes v. Price. 
had found ſome bank notes, as he ſaid, in the defendant's 8483 1776. 
cellar, he ſhewed them to the defendants, who ſaid they 
were not their property; but refuſing to deliver them up, 
the plaintiff brought aſſumpſit for money had and received 
againſt the defendant; and Lord Mansfield held, that the 
action would not lie, it ſhould have been rover for the 
en e e NE Is n 5 
12. Theſe are the moſt material grounds of this action. 
It 228 to be 228 * 15 this action is founded 
upon promiſes, it is enacted e flatute of frauds, 29 
Car. 2. c. 3. that no action = 2 A — 
promiſe without a note in writing to prove it, in the fol- 
lowing caſes: "WW: ie got wh TEN | 
1. “ No executor ſhall be charged in any deficiency or | 
„ damage out of his own eſtate: 2. No perſon ſhall be = 
« charged to anſwer for the debt or default of another NF 
« perſon: 3. Nor any one be charged an any agreement | 
« mn conſideration, of marriage: 4. Nor upon any agree- 
«« ment for the ſale of lands, tenements, or hereditaments: 
“ 5. Nor upon any agreement whatever which is not to be 
carried into execution within a year from the making 


cc 


* 
* 5 * 
o 


" 
* 
- : * 
BG 


| .& + a 
SS FF « 


|  ASSUMPSIT. | 
cc thereof, unleſs chere be a memorandum of the contract, 


cc agreement, or undertaking. De damen Weir 
| « agents properly authoriſed,” | ET TT ONT 


Upon theſe clauſes in the baue, theſe decifiqns follow- 


| -_ have taken Place. a 


e $20 th the firſt, T find no determination. | 


Pepe * 4440 hh ad. the rule it, N That if the defendant 


Darnell. 

I Salk. 27. 
Buller N. P. 
280. 


Os 


| Stephens v. 
Squire. 


5 Mod. 213. 


Comb. 362. 


$ comes only in aid of another who obtains the goods, ſo 
ee that there is a e ae both, according to their 
« distinct Engagements, | that t hat 1s 2 callateral undertak- 


ing, and void without à Bote in writing; but where the 


hole credit is given to the defendant, ſo that the : other 
ct is hut as his ſervant, and there is no remedy againſt him, 

« that is not a collateral but an original wid; Haug t in 

ie ee 6. mote/in we 5s mat necoflary. 425 


As where the plaintiff was leſſor to one Taylor, who 
owed him 45“. for rent, Taylor affigned over all is effects 
for the benefit of his other creditors, ho . the 
©: defendant as their braker , to 1 the effects. He advertiſed 
a ſale, and on the morning of it the plaintiff came to make 
a ꝗiſtreſs; ; whereupon: the Ae promiſed that if he 
_ would deſiſt om diſtraining,; that he would pay him the 
whole of the rent. For this rent the action was brought, 
435 the defendant relied on the ſtatute of frauds as an un- 
taking for the debt of "another, and no memorandum 


5 Fl writin 4 But it is ee that the plaintiff having 


prior lien on the goods in 


15 they, were. the 255 charged, 
ty d was a gn dre 1 the 


2. . 4 But whenrrer the perſon undertaking 3 is s jointly in. in- 

« terefted. with others, thaugh yy, receive the benefit of 

cc 1 11 85 . ne note 1 ti 55 there neceſſary; 
ing. 


5 hands of the defendant, 
and to pay ont of this 
LE him- 


udert. e pla for the debt of ano- 
4 7, ich 8 the cafe,” s 
20 389f116þ 5 ot T1853. TORR 313-1 


iis e as — brought- —— ahe ee 
and two 7 appearing for the. plaintiff without a 
warrant, and 0 70 % that if the plaintiff 
would not. proſecute hi 1 10 would pay him 10% 
18 Rh A 1 3g, writing, in 1 1 Tak 25 ae to, 
eng a br or the debt of ano 
Fs 2 ad de 87 bare 5 4 able (3 Bur. 
1888, 3 but per Holt, 1f 4, ſays, do not Peas againſt B. 
for a de 4, a 9 I. 100 55 TOs ane. 
. e 1 i 12r5: 7 a 
7 43 | | 14 3 Wy 8⁰ 


* 
_*, 
2 


| ASSUMPSIE. A 


3. „ 80 it ſnould ſeem that a debt fhoald. be Allee tus 

« to, or a demand exiſt by the perſon, to whom. the under- 

cc taking is made, to make a note in writing neceſfary. 

« For if the third perſon for whoſe benefit the undertakin 

-« was given was never himſelf liable, the undertaking 
« ſhall be deemed an original one, and no note in ON 

« be neceſſary. ot | 


Therefore where, i in on ch at the plaint if 33 . v. 
not ſue A. B. for a debt which he owed him, 5 2 Tri. & 
promiſed to pay the money due, viz. 4/. in a weck. C. 3. 
This was adjudged to be clearly within the ſtatute, and Bull N. P. 
void without a note in writing; for it was for the debt of 282. = 
another, and ſtill ſubſiſting, notwithſtanding the defends . 
ant 8 promiſe, and ſo was collateral. 


But in this caſe, where the plaintiff's teltztor had Jour bt Read v. Naſh, 
an action againſt one Fohnſon for an go in coaldcration x Will. 305. 
that he would withdraw the recor and not proceed 1 LS 
trial, the defendant N promiſed to pay him Fol. On 
action brought for this 507. the defendant pleaded the K. 
tute of frauds; but it was adj judged not to be Within it 1 
for 1725 Gn was nôt a debtor, the cauſe was not tried, there 
might have been a verdict for him, ſo that never being liable 
to any certain debt, this was an Srignsl. undertaking by f the 
defendant, and not for the debt of another. 


This is confirmed by this eaſt; forhere an Actibtr being Fiſh v. Hutchin- 
brought by the plaintiff againſt one Yickers for à certain ſon. | 
ſum of money, the defendant in conſideration that tlie plan- Wir 94 
tiff would ſtay his action, undertook to pay the money z it 
was held cleart that there ſhould have been a note in 
writing; for th e wus for a' /ub/;/ting debt ef 


anothe F. 


4. © & 3 a perſon ts bound 7 law to do any 455 5 „ 
i another, or 10 procure it 10 be done, if it is done, though ß LS 
« without the requeſt of ſuch perſon,” a ſubſequent promiſe by 2 5 
« him to pay is good without a note in writing.“ ; 


As where a pauper was taken ill, and an apothecary ſent Watſon v. | 
for without the knowledge of ho overſcers of the poor, Turger & alt. . 
who attended and cured her, and after the cure the over- e 
ſeers promiſed to pay him by parol. It was adjudged ſuf - Bull. N. P 
ficient to charge them; for the overſeers are bound to pro- 281. 
vide ſor the care of the W and ſo n * W 


ginally liable. | F . 
5. Rotes, it ſeems to o be Aibedlk to a 21 a e Buller N. P. 


rule to decide in what caſes an undertaker far the debt of 281. 
| another 


/ 


102 


another ſhall be charged, ind in what not and it muſt 


therefore be left to the jury to decide to whom the original 


credit was given, for on that point all the cules turn. 
But thus far it has been decided : » 


tc That if the perſon for whoſe uſe goods are furniſhed 
« ig liable at all, in ſuch caſe a note in writing is neceſ- 
* fary t to er the party * ou the ee to 


5 pay.“ 


dune v. Wha For where the defendant applied to the plaintiff to ſerve 


bo nA * 
80. 


one Coulthard, of Pomfret, with groceries; the plaintiff 
faid he did not know Coulthard, nor any perſon in that pare 
of the world ; upon which the defendant replied, 


* know me, and Tl ſee you paid? the plaintiff ſaid then 
he would ſerve him, and th defendant repeated the ſame 


words. Coulthard ordered goods which were ſent, he was 
made debtor in the plaintiff's books, and they a applied to 
him for payment; which not being paid, this action was 
brought againſt the defendant on his undertaking. The 
defendant relied' on the ſtatute of frauds ; for the plaintiff 
the diſtinction in Jones v. Cooper, Coup. 227. was relied 
on, viz. That where the promiſe to pay for goods delivered 
to a third perſon, was made Wk ore the delivery, that it ſhould 
be deemed an original undertaking, and a note in writing 
not neceſſary; but the court over- ruled that diſtinction, 
and held, that if the party receiving the goods was at all 
liable, that a note in writing was neceſſary. 


3d. The third caſe under the ſtatute requiring a note in 
writing is & On agreements in conſideration of marriage,” 


As to which it has been ſettled, 
1. That promiſes to marry, are not within the ſtatute. 


e For the ſtatute relates only to promiſes or contracts in 
s conſideration of MArriages as to pay money, make a ſet- 


2 tlement, Wer” 


As wire: a father wrote a letter, Gonifying k his confer) | 


| that his daughter ſhould marry T. E. and that he would 


give her 1500). On a further treaty he receded from this 


_ propoſal ; but ſometime afterward he declared that he 
Would agree to what he had promiſed in his firſt letter. It 


tute, 


was adjudged that this laſt Aon had ſet up the firſt 
letter, and was a good promiſe in e r the ſta- 


0 
80 
, — 


nnr ee 


So where the defendant, before the marriage with the Lady Montacute 
plaintiff, promiſed her that ſhe ſhould enjoy all ker own en e- 4 
eltates to her ſeparate uſe, and writings were ordered to be 2 P. Wau. 6:8. 
drawn accordingly. After marriage the defendant promiſed . / 
by letter as before. But upon a bill filed againſt him to 
compel a performance, he pleaded the ſtatute of frauds, 

and it was held to be a good bar, as this was clearly an 
agreement in conſideration of marriage, and there was no 
note in writing before the marriage. © 


2. „ As to what ſhall be a /uffcient ſigning within the 
« ſtatute, it was decided in this caſe.” T“ ET 


— 
- 
op 3 3 


: 


: & # 
4 


That where on a treaty of marriage between the plaintiff welford v. 
and his wie before their marriage; the defendant, who, Beezley. 
was mother of the plaintiff's wife, promiſed to give he . 
loool. and accordingly articles were drawn, to which the oh 
plaintiff, his wife, and a truſtee were parties, for the pur- 
poſe of ſettling the ro00/. on the marriage: they were read : 
over in the preſence. of the mother, and executed in herr 
preſence, and fbe figned her name as a witneſs. | This was 
adjudged to be a ſufficient ſigning of a note in writing with-  ' _ 

in the ſtatute. | %%% ie 0p 1h A 1. 


> 


We” & EC on tit otras bl We racy. 
4. The fourth caſe under the ſtatute requiring a note in 
writing is, © on agreements for the ſale of lands or any interęſt 


« in them. igvlq 


„„This clauſe is confined to the ſale of things real, as Per Treby Anon. 
« the lands themſelves, and ſo does not extend to the ſale 1 Ld. Raymond, 
« of timber growing on the land, which is a mere chattel, >, 
and fo may be ſold by parol.” 7 993 SIS AR; 


| Caſes under this head fall more properly to the jurildie X 
tion of the Court of Chancery, as they occur on the groun 
of a bill being filed to compel a ſale and complete a pur- 


I. In that court it has been held, That a letter from the Clerk v. Wright 
ſeller of an eſtate mentioning his intention to ſell the eſtate, 1 Atk. 13. 

but not the terms, is not ſuch a note in writing as is required 

by the ſtatute. 


2. Plaintiff agreed to ſell to the defendant an houſe for Hawkins v. 
6oo/. and by conſent an attorney drew a draft of a convey- Holmes. 
ance, which was ſent to defendant to peruſe ; he made fe- * P. WIe; 
yeral alterations in it, and returned it to the plaintiff to get 
it engrofſed, and a time was appointed for executing it. 
Afterwards refuſing to perfect the conveyance and pay the 
money, the plaintiff filed his bill. When it was * | 

| | 3 . that 


1 


* q 
4 A t 
4 5 A 


ET - that this wasnot ſuch a ging or memorandum i wricn 
e en e under de , 50 

8 . 3. But if the patty on the faith of ſuch a ſale enters into 

5 delten ; and lays out money in improyements, : a court of 


FP | equity will order a ſpecific performance. 
| —_— fifth caſe in which a note in writing is 3 
is on agreements not to be performed within a year. | 


5 Burr. 1281. As to this the rule is, & That where the agreement de- 
. fs Heck mp0 upon a contingency, and it does not appear but 
e contingency will happen within the year; nor does 
. it appear from the agreement that it is to be performed 
| . after the 1 there a note in writing is get neceſſary, 
SOIT i becauſe e contingency may happen within the year, and 
. 70 the agreement be performed within that time: but 
4 e appears from the whole tenor of the agreement, 
that it is to be performed after the year ; there an agree: 
60 ment in writing is required. under ſtatute.” . 


2 Fenton v.Emb- As where by parol the defendant's teſtator promiſed the 

Jers, " plaintiff, that if ſhe would come to live with him as houſe- 
3 Burr. 1278. - 1, ever, that he would give her 81. per annum, and leave 

1 Black. Rep. 8¹ 
353. 8, C. her by his will an annuity of 16l. a year. She went and 
lived with him till his death; when he having failed to 
make for her the proviſion promiſed, ſhe brought her action 
inſt the executor ; when it was ruled, on the defendant” 8 
pleading the ſtatute, that as this depended on a contingency 
(as the teſtator might have died within the year) no note in 
_ - . writing was required, and the va e the value 
of the annuity. 


Anon. So where the promiſe was to pay © one hundred pounds on 
| Comb. 463. the defendant's n a note in writing was held not to 
Anon. 


be neceſfary. 
as 80 where it was to pay « on the return of fi « for both 
| Salk. ao. theſe contingencies might happen within the year. 


1 I ſhall now, in purſuance of my original Enhon 00, pro- 4 
n | cred to the conſ deration, 5 | 


on * + » * 


I. OF  ASSUMPSIT -WITH REFERENCE 10 
| "0 e | 


This i is in the caſe, | 
. or Perſons in general. 


2d. Of Factors. 2 th 
2d. Of Agents or Wine Mt at 
4th. Of Maſters and, Owners of Ships. 
th. Of Servants. _ | 
6th. Of Partners. 
sch. Of Executors. 
gth. Of Huſband and Wife, 
loch. Oger of the Revenue. 


BY or rens IN GENERAL, | * 


1. & It is a a rule, that no perfor can alan Jordan v. Jor- 
e this action on an agreement to which he is not a party; CF 36g 
(for in ſuch caſe they can be no contract expreſs or im- . 
4 plied.” 


Therefore where 0 one © being indebted to the plain Crow v. Rogers. 
ti, the defendant undertook to pay Hardy's debt to the 1 Stra. oe. 
plaintiff, rovided Hardy would aſſign to the defendant | 

_ an. intereſt which he had in a certain houſe, and the plain- KAY 

tiff avers that Hardy was ready to aſſign, whereby the de- NE 

kendant became liable to pay the debt ſo due by Hardy. 
It was reſolved that the plaintiff could not maintain this 
Action againſt the defendant, he being a Eo 195 the 
confideration'; as: the agreement was between Hardy and 
the defendant, and we derten ſubliſted between the des 
fendant and him. 


So where one Parrie was indebted both to che antik 6 Bourne v. | $ 
and the defendant, and a ſtranger was indebted. to; Parrie ; Maſon. - 1 
plain- * 1 Vent. 6. 8 A 


the defendant undertook to pay Parrie's debt to the 

tiff on condition that Parrie would ſuffer him to ſue the 

ſtranger ; he did ſo ſue the ſtranger, and recovered ; and 

then the Plaintiff { ſued him and had ieee . Jn 
arreſted: - 


arreſted: for the plaintiff was a ſtranger to the conſidera- 


1. 


« However, where the - conſideration is a proviſion for, 
cc or to enure to the advantage of a child, this rule has ad- 
« mitted of exceptions.” ES 


Dutton v.Pools. por where the defendant's father, who was alſo father 


I _ 318. to the plaintiff's wife, was about to cut down . 1000/. 
5 T. Jones worth of timber off an eſtate which was to deſcend to the 
703, defendant, as à portion for the daughter: the defendant 
pray 3. then promiſed his father that he would pay 1o00/. to his 


164. S. P. _ fiſter, provided the father would not fell the timber. In 
| an action brought by the daughter's huſband for this ſum 
after the father's death, the plaintiff had a verdict. It was 
moved in arreſt of judgment, that the action could only 
have been brought by the father, or his executors, as 
| to the agreement, and not by the daughter, who was 
aà ſtranger to it: but it was adjudged, that it being a pro- 
viſion for and a kind of debt to the daughter, that foe 
ſhould maintain this action though a mere ſtranger could _ 
not. : : f SS | ; | 


And a till ſtronger caſe was cited in the caſe from 
Vent. 6. above: Where a phyſician was promiſed a ſum of 
money for himſelf, and another for his daughter, provided 
he performed a certain cure; it was held, that the near- 
neſs of relation gave the daughter the benefit of the con- 

' fideration performed by her father: and that „he might 
maintain aſ/umpft for the money. 2 0155 | 
„ And upon this ground it ſhould ſeem, that in aſump- 

« ft upon promiſes, general declarations are not ſuf- 
« ficient; they ſhould be made # the perſon who brings the 


r Roll. Ab 6. For where upon a diſcourſe between the father of A. 
| | and B. in relation to a marriage between 4. and the 
1 daughter of B. B. ſaid, that he would give one hundred 
—_— pounds to whoever would marry his daughter with his conſent. 
A. did marry her with his conſent, and brought his action 
for the money : when it was adjudged, that it would not lie « 
on thoſe general declarations, as they amounted not to a 
prone to the plaintiff himſelf; though this would now 
be clearly bad on the ſtatute of frauds. By) 


24. In the caſe of 


1 ASSUM STT. 
.  FacroRs. ' ' 


- 1. If a factor fell the goods of a perſon beyond ſea, he may 
maintain an action in his own name for the price; for the 


Gonzalez v. 
Sladen. 
Trin. x Ann. 


promiſe ſhall be preſumed to be made to him: and ſo if gay. Ms. 
he buys goods, the ſeller may have an action againſt him, Bull. N. P. 130. 


for the credit ſhall be preſumed to be given to him: and 
particularly becauſe it is for the benefit of trade. 


This ſeems clearly to be the caſe where there is no in- 
terpoſition of the owner of the goods ſold, as to whom, it 
ſeems, * That the factor's ſale creates a contract between 


Bull. N. P. 130. 
2 Stra. 1182. 


« the * and the owner of the goods; and therefore if 
ce the factor ſells for payment at a future day, if the owner 


e gives notice to the buyer to pay him, and not the factor, 


cc the buyer is not juſtified in paying the factor.“ This 


was the doctrine delivered by the Chief Juſtice in the caſe 


of Alderton and Schrimſbire following: but the jury found 
againſt his direction: thefr verdict was to the following 


effect? 


That where, by the uſage of trade, the factor ſells the Alderton v,. 
goods at his own riſque; that is, at all events anſwerable to Schrimſhire, 


the owner; in. ſuch caſe the owner cannot arreſt the 
money due on the ſale of his goods in the Hands of the 
buyer: for the factor, not the buyer, is debtor to the 
_ owner of the goods. 19 rg 3 . 
But that caſe ſeems now not to be law: for in this caſe 


the doctrine before laid down by the Chief Juſtice in Alder- 
ton v. Schrimſbire, was recognized and admitted. The 


2 Stra. 1182. 


Eſcot v. Mil- 
ward. 8 
Sittings after 


caſe was this; In the month of une 1783, a cargo of . "= 2285 


Wheat was . e to the plaintiffs from Qfend, and they 
a 


employed one Farrer as their factor to ſell it. It was 


proved, that the factors in this trade have a del credere - 
commiſſion beſide factorage, and never, except in. caſe of _ 


the failure of the factor, make the purchaſer's names 
known to the owners On the gth of June, Farrer ſold 
two hundred quarters of this wheat to the defendant. On 
the 16th of June, Farrer handed over to the plaintiffs the 
wheat then remaining in his hands, and the names of 
thoſe who had purchaſed the reſt; and among others that 


of the defendant Milward. On the 2oth of the ſame 


month, Farrer ſtopt payment, and compounded with' his 
creditors, who executed to him a deed to that purpoſe. 


On the 21ſt of June, the plaintiffs delivered to the defen- 
dant a bill of parcels of the wheat ſold by Farrer, and de- 
manded payment by his acceptance of a bill to the amount 


Drinkwater v. 


Cowp. 25 T. 


ASSUMPSIF. 


at a month's date. The defendant refuſed, and infited 
that he had a right to ſet it off againſt a debt due by Far- 
rer to him. The plaintiffs brought his action; and the 
docttine of the Chief Juſtice in Scrimſbire v. Aldertor; was 


laid down to the jury by Juſt. Buller as the clear law. 


on the . ; and the Jury: Sr ee for the 


*. But the 1 t Gn a any applies Has Nite 


e thing is due to the factor himfelf + for he has a lien upon 


« the money in the. hands the buyer for any monies 


2. due, or for any engagement he enters into on account 


of the principal: for he may bring an action for the 


| « price againſt the buyer; and it would be no defence for 


« him to lay that the principal (the owner of the goods) 
cc was indebted to 2 (the buyer) to the amount of them : 


« for the factor has a prior right.” 


This was the law as held by Lord Manyfield i in the fol- 
lowing caſe: In aſſiſt for goods fold and delivered, by 


the plaintiffs as aſſignees of one Doguding, a bankrupt. 
appeared that Dowding was a clothier, and employed — 
efferies as his factor, who ſold to the defendant Goodwin 


i cloths in -queſtion marked . Dowding, before the act 


of bankru Goodwin knew Fefferies to have fold the goods 
as factor, 42 had notice from'the afſignees not to pay 4 5 
notwithſtanding which ug did pay him, and this acti 


was now brought to make him pay the r erf to che 
aſſignees. It 9 in evidence, that ng wanting 
money to buy cloths, that 7 eries had joined him in 


bonds for the purpoſe of railing it, on the ſccurity of the 


Zinck * 


Paller. 


2 Black. Rep. 
1154. 


cloth being ſent io him. It was adjudged by the court that 
efferies Jad a lien upon the cloth and the money in the 
nds of the buyer, on account of the money ſo raiſed 
( Fefferies having paid the amount of the bonds); and . 


erefore the plaintiffs could not recover. 


2. Every factor ought to ſell for ready money, unleſs 
* uſage of trade is otherwiſe; and if he ſell upon truft, 
without uſage to warrant him, he alone is chargeable in caſe of 
4 loſs: but if the uſage be to give credit, then in caſe he 
ſells to a perſon in good credit, if ſuch perſon fails, the 
factor is diſcharged: but it is otherwiſe, though the uſage 
to ſell-is ſo, if he ſells to a perſon oat diſcredited 


at the time of the ſale: for then in caſe. of a loſs he i is 


hable; and ſo be ſhould fell in ee iperts or there . 


 noThange of: property. 


3. As a factor has a Ban upeg wess Sousse to biet 
for lis 'own demands; and as alfo, if goods'configned tb 


Him as factor remain in ſpecie, bey are not ſubje to his 
bankruptcy: 


3 y ſo where bills have 8 Ar 4 
_ far __ if not. diſpoſed of or paid | away bat 


the time of — — ſtill be configdergd 
ait g g to che, be reegyered in this ge- 


ſro hy ww ſubject  howaver-/to ang ion. ee 
. have on them. . 2698 201685 bra): o n )/οινν - AEẽỹw ſ-e : 
The next is the caſe ß PEE” 


Td, df s one RECEIVERS. * © * 


1. An action fo money had and reglthch* will not lie Sadler v. Frans. 
againſt a known agent, or receiver, for r money paid vol. W 
zarily to ſuch agent far the uſe of the principal, unleſs he 5 
had paid it over after notice not to do it: lor it would be 
unjuſt to ſuffer ſuch an action to proceed, 2 ip. leave 
him to be defended or deferted_ as the pr 11 8 thou * 
fit; and eſpecially if the action is brou the) Pe ole 
of trying any right of the principal. a gone ab wry 


It 4 Z 


For'where a man receives 3 Wy! er as Ul nt Staplefield 5 
under a pretence of right” {ex Lol ie e the court will Lewd. 
t to 


not ſuffer the ncipalꝰ tried” in an action Trin. 27 G. 2. 
againft the agen 2b K de ol po — 80 can Ah oh leaſt colour 8 w_ 
of right in od pn, as in bear cafe, | 7 Karin er | 

fore time in poſſe 


; 2. 8⁰ where money * 3 N 70 an a agent of, re- - Buller v. Harri- 
ceiver by miſtake, | he ſhall. not be liable to refund it if he ſon. | 6 
has. paid it aver to. his princigal: for be ſhould.not. ſuffer. for OW 25 „ 
another's miſtake, but the payer ſhould reſort to the prin. — 
cipal himſelf: but if he has not paid it over to hib princis 1 
pal, but has 5 in his Handi, or any given, exedit far is ts his : 
principal in his boaks, er on an account betwveen; them; in theſs = 
caſes, he ſhall be perſonally: Jiable, though not paid over: 
but if any new credit had been given to ING by the 
agent on receiving the money, it would proper evi- 
dence to leave to the jury, hether the agent might not, 
cl had not e any Preju 1 thereby?” and ſo "a, the 

_ caſe. | 
1 But as is far the principal hall 33 by the 

s act of his agent, a diſtinction i is: d eee 

&« a general and a particular agent.” 


A general agent ſhall bind his — al at Bis 4 65 even per cur. 2: 
though he A his authori g ty a ſtable-keeper Ws 76g. —— | 1 
having an horſe: to ſell; directs is fa ll not to warrank e on 
him, notwithitanding which he does, the maſter will V 
 vertheleſs be liable on the warranty, becauſe the fervant 
was aaa * * 1. authority; and 58 

| F ic 


g Ty 


public cannot be ſuppoſed to be 3 of any privite 
-converſation between the | maſter and the ſervant: bur 
where a perſon is made a particular | agent, and under a 
cireumſcribed authority, chere he ean only bind his prin- 
cipal ar far as be ag wirhin his authority, for — 
| P 


3. The next „„ 


MASTERS AND OWNERS. or $H1PS. | 


Theſe are liable to this action. 1. For general ch 
e For repairs. 3˙ For eee 


1. As to general Charges againſt the Ship. 8 


2 „ The Ae a ſhip, ma y bind his owners to. any | 
« contract which i is for he of the ſhip.” 


As where the ſhip was 8 and n een the 
_ maſter prevailed on one of the ſeamen to become an hoſtage, 
and promiſed him the wages he then had (4/., a month) 
for the time he ſhould remain with the enemy till the 
| ranſom, was paid, to 15 the plaintiff agreed, and in con- 
1 5 , remained a priſoner, from May 1780 to Auguft 
1783. The owners diſputed the payment of the ranſom- 
| bill, as being more than the value of the ſhip and cargo, 
Which 6ecafoned a ſuit in the admiralty: in conſequence 
of which the ranſom-bill was ſet aſide, and the net proceeds 
of the ſhip and cargo paid to the captors. It was con- 
tended for the defendant, that the captain had exceeded 
his authority, and had no right to bind the owners 
beyond the value of the ſhip: but this being done for the 
ſuppoſed benefit of the hip, by a perſon having power to 
bind them, was adjudged to charge the owners: and the 
r * time be was in ooo N 
ns wh, Bi nein ö a \ 


2. It is enaQted by. ſtat. 4 72 2.15. 4 bet no perſo 8 

« who are or ſhall be owners of ſhips ſhall be liable for any 
« loſs or damage, by reaſon of any embezzlement of, ſe- 
i « 'cretingor' making away with (by the maſter or mari- 
_ = e ners) any gold; filver,' jewels, or merchandize or othet 
| „ goods which ſhall be ſhipped, taken in, or put on board 
3 beyond the value of the fbip and freight. 
Sutton, v. - Under this ſtatute it was decided, That where a 


1 Term Rep. 13. 


Mitchell 425 uantity of dollars had been ſhipped on board the ſhip Elbe, 
| m London to; Hamburgh ; and while the ſhip lay at 

chor in the Thames ſhe was boarded by a number of frefh- 

water pirates, who robbed her * diert 
0 


ASSUMPIIT. 


object of the anne was to protect che owners from all | e 3 


treachery of the maſter and mariners, and at the ſame 
time to ſubject them as far as they truſted the maſter and 
mariners; that it was neteſſary to prove the colluſion or 
aſſiſtance of either the maſter or mariners; therefore, in 
this caſe, it bei proved, That one of the ſailors had given 
information to the robbers when the dollars were brought e 
aboard, and got ſhare of them, that that ſatisfied the A 
ſtatute: and the plaintiff had ae nue to the amen „„ 
&f the ſhip and freight... © + 6 


3. 6 And for ſuch general charges aeg the ip, the ORs g 
z cqwwners are ſpecifically liable. VVV 


For where the defendant was ſole owner of thts, which Pariſh 8 | 
he let to Fletcher for a voyage at a certain ſum, ami Fletcher was io ford. „ 
| have.the benefit of e. "the goods, The plaintiff had ſhipped * Stre, EY N 
a quantity of moidores, and the bills of lading were ſigned 5 
by the captain; the moidores being loſt, an 8 was 
brought againſt the defendant as owner to charge him un- 
der the ſtat. 7 G. 2. to the amount of the ſhip = freight. 
For the defendant it was inſiſted, That Fletcher was owner 
to this purpoſe, and that he ſnould be ſued : but it ap- 
pearing that the defendant had covenanted for the con- 
ditton of the ſhip and behaviour of the- maſter, it was ruled, 
that he was liable, for Fletcher had only the uſe, but he 
had the ownerſhip, and' that the Ne he 185 from 
ann was en to 2 mak 


2. As to Repairs done to the Shi. - 


1. i. IT Wey are done as Bone, thee 4 is no lien anche ſhip Watkinſon v. 
itſelf, but the owners muſt be perſonally. ſued : but if the Barnardiſton. 
repairs are done abroad, by the maritime * 15 H wo - 9 88 
may hypothecate the ſhip's s bottom. as 


2. The perſon who repairs a ſhip hls: His election IN Garnham v. 
to ſue the maſter who employs him, or the owners; but Bennett. 
if he undertakes it on a e n e n cither the n | 
other charged. lier 6 10 fro he 


« But where no ſuch agreement WORN b are e ſub 

« ject: and no private agreement between the maſter and 

« owners ' ſhall: deprive a perſon who has a * _ 
e the ſhip for repairs, from ſuing either party!“ Tn 
For where the owners of a ſhip leaſed her f rs W. the Rich v. Coe. | 
maſter, under covenants, oe: him the ſole diſpoſal of Coup. . 
her, for his own ſole benefit, he undertaking to keep her in 
repair during the term; the owners were notwithſtanding „ 7 WH 
Held! to be — a eee l nds 
and 


92 | the a Three Sifter. 


p 
ASSUMPSEP. 


and:neceſſuries futniſhed to hers by JOE of the maſter, 


though- they were unknown: at thi time to the plaintiff 
who! furniſhed them: but if the plaintiff had had notioe 
of the contract between the maiter and owners, ane 


ern wilt 2511/2 de wedelt 


7 The. owners therefo engrally Table; but the | 
«; maſter e 0 8 et no further.” 
He therefore is not liable to a ber Besen Laws. 
_ to the ſhip before the time he. 3 n of herr 
fox there there is no 
« So in order to ſubject a e as ner, he muſt be 
** abſolute; owner, and in peſſeſſon. 
For where the plaintiff was a\ropemaker, tad” applies 
Ser with cordage and ſtores on the 71 


787, and'22d July and iſt of: Auguſt, 1788, by the order 
1785 and l ee the defends 


I ' On. the 6th © Feb. 1785, Palmer gave a bond! to the 


defendant for . 3-and' on — executed a deed, 
afſigning* the ſbip to the defendant abſolutely, with a power of 
felling her at any time for payment of the money, but 
with a covenant to reconvey on payment of the money lent, 
but that not On "= the power of ſale before 

ven. On the Tt dam took poſſe on 
2 he 22 with an — to NE eg 


- againſt all demands ap to that time; and this action 


8 
Eaſt. 24. G. 3. 


Cit. H. Black, 


Rep. 117. 


„ poſſeſſion under the mortgage. 


was for the goods furniſhed at the times above mentioned, 


| by order of Palmer, when it was reſolved, That this | 
was a conveyance in the nature of a mortgage; that 

Palmer was the owner until the defendant took Hel ron 3. and 
that the defendant was therefore nat liable until he ton 
poſſeſſion: and the defendant therefore had judgment. 


3- * And ſo much is the intereſt of the maſter conſ= 


_ 4 dered only as that of a e 2nd: die whole, Froperty 
C in the owners.” = 


That where a Aenbeend . had: e W | 
tant fees from the maſter of a veſſel ; an action ſor moi 


had and received was. adjudged to lie againſt the W at 


| the ſuit of the owners... 


4. “ The owners may in * for the-freight, 
« but a mortgagee of the ſbip cannot . taken 


For where. the oxuner had dads ip Ajit Jenny, 
1783, to the plaintiſſ, but the owner having victualled 
and manned the ſhip on a voyage to the Hf Indies 
. ee eee eee | 

ſigned . 
2 


* 


kighed ber to the houſe of Dunlop, in London, ith orders _ 
to ſell hey. She diſcharged all her cargo on the 27th of of Sep- 5 
tember; and on the 29th, the plaintiff took poſſeſſion of her under 

his mortgage deed, and brought the e action for freight | 

due by the defendant on her voyage from the Weſt Indie, 
when it was reſolved, That the defendant's contract being g 
with the mortgagor, the mortgagee never having taken of 
fel Non till after all the cargo was diſcharged, nor executed any 
afh of en whatever, could not maintain bis action. 


3. In the Caſe of Seamens. Mages. 


1. « Feig ht is the mother of wages; therefore in cafe 
t 3 loſs 9 — ns to the ſhip, no wages are recoverable; 
« that is, the whole voyage muſt be performed, or the 
« ſailors ſhall not be intitled to any wages, for the ſhip 1 is 
« only entitled to freight on delivery of the cargo. 


Therefore where the plaintiff was engaged as a ſailor « on Hernaman +. 
a voyage from Barnflaple to Newfoundland, and from thence Bawden. 
to Portugal or: Spain, taking in a cargo of jiſþ at Newfound- 3 Burr. 1864. 
land, and the ſhip was taken ſoon after ſhe had ſaile from | 
| Neafoundland ; it was contended, that there were two diſ- 
tinct voyages, one to Newfoundland, the other from that to 
Sain; and that therefore the ſailors were entitled to w 


* 


a 
for the voyage to Newfound/and. But it was reſolved, as Vid. L. Raym- 


the voyage was entire; [Newfoundland being the place of 397, 632. 
lading, and Spain of delivery of the cargo, when only the 
ſhip is entitled to freight, and therefore in this caſe that no 
wages were due, the ſhip being taken ny ſhe had _—_— 
ed the diſcharging port. alt abe 

« And on this ground, where no freight is carni by 
« the ſhip, the mariners have no title to e 5 


Therefore while a ſbip is lading or agg 4 che ſailors Campion v. 
are not entitled to wages, unleſs there is a ſpecial agree- Nicholas. 
ment to that effect, to allow va. during that time; in 


which caſe it ſhall be good. ; 
2. 4 And the caſe is the fame 8 Elune of ia or 


« Privateers, for the voyage or eruize muſt be performed, 
or no wages are due to the mariners: neither ſhall it 


6 « gps the officer or mariners any claim, that they were 
iſent from, the ſhip by the owners. direction when ſhe was 


« loſt; for they muſt {till de e 28 deloaging to 
« the ſhip.” e 


Therefore hate tha plaintif nad 9 on Boch a agu „ 


Letter of Marque on a cruize, at the rate of 5/. per month, 
and a ſhare of the priae- money; they took a prize, and * oy 
the — was * on * her. as s prize-makter, and 5 


| # 
We bh, 4 


poor . 5 175 . 


ane, 3 


| ASSUMPSIT. 


ſafe. to England, but the ſhip was afiermarda taken on her 

\ eruize : it was contended 2 the plaintiff, that he had not 
deſerted the ſhip, but had been employed by the owners, that 

he was therefore entitled to wages, as being employed in 

- their ſervice till the ſhip, returned to England: but it was 

adjudged, that though he was e to a ſhare of the 

prize-money, yet that he had n no claun to wages, A account 

of the capture of the ſhip... a 


Halle. Eden. But where the plaintiff was a  fallor; and 40 e to 
E. 25 G. 3.1. ſerves on board a privateer by articles, in writing, under 
B. R. MSS. which he was to have no wages, but a ſhare in the prize- 
x: money; and it was further agreed, That all perſons ſerv- 
| ing on board the * were to continue on board ſix 
months (the time ↄf being in harbour not to be inclyded) 
upon pain of forfeiture of all ſhare of the prize 
| Before the fix. months expired the plaintiff was preſſed, and put 
on board a King's ſhip ; and during the time he was on board, þ 
32 * was taken by the privater. It was adjudged, that 
the plaintiff having been diſabled by inevitable neceſſity, and 
bc in a meritorious ſervice, that he ſhould not * 


his claim to bis ſhare of the prize-money. _ 
9 '5- The next caſe of contrats I ſhal conſider are thoſe 
weer, 1 
aq fs % | SERVANTS. | lh 18 


dee man ſhall be bound by the contracts made by his 


F. N. B. ZN 0 
Ward v. ſervant, as far ar he gives him authority to buy and ſell for 
_ him; but his act ſhall not bind I 


vithin his authority, 5 6 fu | ; 
2. cc Whoop een * üg fervent 6s beser of bi 


ar or employer, he is not petfinally liable.” 
Pockity, Paw. Therefore where the action was" amg againſt the fur. 


ley. * veyor of a furnpile road, by a farmer employed by order of 
'T Black. Rep. he © commiſſioners to repair the road: it was ruled, That 5 
8 the contract was made, not with the ſurveyor: perfoually, * 


| but with the commiſſioners 3 and that the ſurveyor.” was 
1 rower eager ewe Ree nr jt - qe 
g nn 27 e A1 1 4. 3 £5 


Macbeath v. 80 where E - the kenden was governor & Duebec, and i ft 
Haldimand. | that cafucity contracted for ſtores upon government account, 
ws * which were furniſhed by the plaintiff: it was adjudged, 


Ty chat the credit being given to government only through the de- 
fendant, as a ſervant to government, ar News"? not 7 
. fon onally liable to an action for their amount. 9. 9 


i 2 44 72 2 „ * 4 1 1 * 
3 p 


* 
e 1 a « a 7 


#*x51, 


4c ny 
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9 


4 > 05S 
* 
"Vp 42 
, 5 
* 


go where the defendant-was commander of a King's Unwin v. 
ſhip, and by deed covenanted with the defendant, 


if, the King to pay the plaintiff a certain ſum for freight: 6, 


on account V olleley. 


Term Rep. 
4. ; 


it was adjudged, That the deed having been entered into 


by him as a ſervant of government, and 
could not bind him perſonally. = - f „ 

j 3. If a maſter once ſends his ſervant to get goods for hi 
on truſt, for which the maſter afterwards pays; if the ſer- 
vant afterwards fraudulentiy takes up goods from the ſame 


perſon, which he converts to his own uſe, the maſter is 


liable: for, by 


credit, and ou 
But if the maſter never had any previo 
« a tradeſman, but the tradeſman's dealings have all been 
e with the ſervant, whom the maſter has regularly paid; 


8 


4 


t to be charged. 


paying the firſt debt, he 


* 


e in that caſe the maſter, ſhall not be charged.” 
As here, where the action was for oats and hay furniſhed Ken . 7 


to the defendant's horſes; but the plaintiff had had no deal - 
ings with the maſter, but with the coachman, to whom the 
maſter gave money for the purpoſe monthly: the plaintiff 


us dealing with 


on their account, 


* Hazard V. 


readwell. 
1 Stra. 506. 


gave the ſervant a 


Andrews. 
Sitt. Eaſt. Term. 


28 Geo. 3. B. R. 
Fry v. Robinſons 


never applied to the defendant (the maſter) during the time, Sitt. Trin. 


and the demand was of a year's ſtanding : it 
the maſter was not liable to the demand. 


6. The next caſe 1 ſhall conſider, is that of 


1. c To make a perſon liable as a partner, there muſt be 
greement between him and the oftenſible perſon 7 
« ſhare in all riſques of profit or hos, or he muſt have per- 
« mitted the other to uſe his credit, a 


PARTNERS. 


« as jointly Nable with himſelf.” 


Therefore where in an action for money lent, the caſe Hoare v. Dawes 


nd to hold him out 


- 


was ruled, that 


31 Geo. 3. 


Per Id. Kenyon. 8 


8. P. 


was, That the defendants had employed one Contencin, who _— 356. 


Nas a tea broker, and ar ſuch was employed by ſeveral perſons 


"# purchaſe a lot of tea at the India ſales, of which each had 
* feparate ſhares, the lot being too large for one dealer. At 


the time of the ſale the company give a warrant to deliver 


the tea, and 
Warrants, at 


often pledged, and mone 


0 


ayment is made to the company on theſe 


ree different payments; theſe warrants are 
ü d, a 7 raiſed on them, generally much 
_ Teſs than the value of the lot for which the warrant is given. 


In the preſent caſe, the plaintiffs were bankers, and had 


advanced money 


to Contencin on his note, and on the'tea- © 


warrant, under which the defendants were joint purchaſers: 


By the fall of tea, the 


Fu 


wh 


„* 


leſs 


value of the warrant hecame of 


wes 4] 
ks, 
. 4 
7 = 
* 9 
-vy 
7 #8 
#7 
= 
oy 
7 * 


r ASSUMPSITT. 95 
leſs value than the money advanced, and Contencin having 
become a bankrupt, the plaintiff, brought this action 
- againſt the defendants, in order to charge them as dormant 
partners; but it was reſolved, That in this caſe there was 
no partnerſhip, 'no agreement among the parties to ad- 
vance money for each other as to ſhare in profit or loſs; 
it was merely an undertaking to the broker by each pur- 
- chaſer for a particular quantity: ſo the defendant had judg- 
ment. 55 5 | 
et And it ſeems to be neceſſary, in order to charge a 
« perſon as partner on the ground of ſharing in profit and 
& Joſs, to ſhew they were concerned not only in the joint 
« purchaſe, but in the joint ſale ; that is, that their intereſt 
. * ſhould continue joint till the time of the fale, when the 
« profit and loſs would be aſcertained.” . 


For where the plaintiffs were proprietors of a Greenland 
ſhip, and ſold a quantity of oil to the defendants, but Eyre 
only was the oſtenſible buyer, and the others were to ſhare 
his purchaſe at the. ſame rate he paid for it. They had pur- 
chaſed quantities of oil from other perſons, on which oc- 
caſion the defendants had come forward and declared, that 
they had a joint concern with Eyre, but there were no de- 

clarations of that ſort made to the plaintiffs : it was proved 
that the defendants. were to have different ſhares of the 

purchaſe ; but there was no proof of any future joint con- 
cern in the ſale. It was reſolved, 'That there was no evi- 
dence to make them partners, their ſubſequent intergſt being 
diſtin, and no interference with each others future diſpoſition 
of the goods, or the profit or loſs ariſing from the ſale of them. 
2. lt is eſſential therefore to make a perſon ſubject as 
a partner, that he is intergſted in the profits ; that is, that 
<« the advantage that he derives from the trade is caſual, as 
„ (depending on theſe profits; for if it is certain defined, 
& he is not a partner.” ; 2 | 

As here, where the defendant had been partner with 
one Robinſon, but the partnerſhip being diſſolved, the de- 
fendant agreed to let a ſum of 4ooo!. remain in Robinſon's 
hands at legal intereft for ſeven years, and to receive beſide an 
' - annuity of Zool. per ann. for the ſame time; all of which 
was ſecured by Robinſon's bond. It was held that this 
ſhould not make the defendant a partner, and ſubject to 
Robinſon's contracts; for he had no concern with the buſi- 
neſs, and the annuity and intereſt was certain and indepen- 


dient of the profits. | „„ nh - [5 
Bloxham v. Pell. But where the defendant in this action had been partner 
age a with one Brooke, and they agreed to ſeparate, and Brooke 

| quot Black. Agreed to give him his bond for 2485/1. with intereſt, which 
Rep. 999. | | es | . ſum 


* 


4 


> - 
Ns” | * 


ſum had been brought by the defendant into trade, and an 
annuity of 200. for ſeven years, if Brooke ſo long lived, 
as in lieu of the profits of the trade; and the defendant 
had at all times liberty to inſpe& Brooke's books. The de- 
fendant was adjudged to be a partner and liable; for the 
charge had reference to the profits, it was caſual as depend- 
ing on Brooke's life, and his right to inſpect the books was 
B/ V g e 3 


1 


3. Where there is a partnerſhip demand, | all the dr ani „ 


ſhould join in the action, for the contract and undertaking is wo 
joint; and if in ſuch caſe one partner w brings the ac- 
tion, the defendant may take advantage of it at*the trial, 
and nonſuit the- plaintiff; for the contract is not the ſame; 
but in the caſe of a tort this mpſt be pleaded in abate- 
ment. | WI 


Therefore, where the plaintiffs were partners with two Graham v. 


other perſons of the name of Grant; and they were joint Robinlon, 


owners of a privateer which cruized in company with the 
defendants, under an agreement to ſhare the prizes equally. 
They took a prize in the Mediterranean, which was gon- | 
demned at Minorca, and djvided the money ariſing from 
the ſale: the ſentence there was afterwards reverſed here, 
and reſtitution ordered: upon which the plaintiffs alone 
paid the whole money (their 22 having become bank- 
rupts) and now ſued the defendants for the moiety, and 

they were nonſuited : for if the money was partnerſhip 
property, the action ſhould have been an the name of all the 
r if it was their own, each ſhould have had his own 


; 


2 Term Rep. 
282. 


But in this caſe, three perſons had employed the de- Garret v. Tay | 


* 


fendant to ſell ſome timber for them, in 


jointly concerned; two of them he had paid their exact Tan. 4 
proportion, and they had given him a,receipt in full of Mss. 


all demands; the third now brought his action for the remain- 
der being his Mars; and it was objected, that as this was a 
joint employment by three, one alone could not bring his 
action: but it was ruled by Lord Mangfeld, That where 
there had been a ſcverance, as above ſtated, that one alone 
Ä ——⁰· . ee n 


So where the action was for the uſe and oecüpation of a Kirkman v. 


| - | „ Newſtead. 
r it appeared that the houſe 9 of fix gr. Weſtm, 
_ leveral tenants in common; to all ot whom, except the M. 1776. MSS. 


plaintiff, the-defendant had paid-his rent; and this action 
was for his ſhare of the whole rent. It was objected, that 
one tenant in common alone could not bring this action, 


but that all ought to join: but Lord Mangfeld over- ruled 


8 * 


the objeQion, and the plaintiff recovered. 


"IN 


I DL. 


1 | > #5] n one partner dies, the other ſhould bring his ac- 
Crump. tion alone: for the executor and the ſurvivor cannot join, 
| balk: 44. for the remedy ſurvives, but not the ſum recovered; and 


therefore on recovery he is liable ta the executor for part. 


Smith v. And for a ſum of money due to the partnerſhip, the 
Barrow. ſurviving partner may bring an action in his own right, and 
9 » Wa Rep. not as ſurvivor, againſt a perſon abo has received it after the 
ut.  feath of the other partner; for againſt this perſon the deceaſ- 


cd partner never had any right of action, and ſo the plain- 

| tiff need not declare as ſurviving partner : and tho! the per- 

ſon who has ſo received the money is an after-taken partner, 

and has carried the money to the partnerſhip account, yet 

will this action lie; for the defendant has wrongfully applied 
money belonging,to the _— and — therefore be an- 

ſwerable for it. | 


Rice v. Shute. 4. But if an action of — is baue agiinf one part- 
5 Burr. a6 1f. ner wpithout joining the other, the defendant muſt take advan- 
* Rep. tage of it by pleading chat matter in abatement ; for if he 
Abbot v. Smith. Was allowed to give it in evidence, and ſo to nonſuit the 
2 Black. Rep. plaintiff, it would be endleſs litigation, unleſs the plaintiff 
947- 8. O new all the partners: but when the defendant pleads in 
| abatement, he ſets out all his partners, and the plaintiff 

8 againſt whom to proceed. 


per Lord Manf- « For all contracts with partners : are joint and ſeveral, 
Bel. t and every partner is liable to pay the whole; and in 
2 Black Rep. « what proportions the others are to contribute is a matter 
Gag: « merely among themſelves; the plaintiff may however 
« bring his action againſt one, but he may compel by a plea 
ce in abatement the plaintiff to join them all; and 1 lie 
10 brings his action againſt all, yet he may take out execu- 
| « tion againſt one only.” 
Symonds v. Par- But if one partuer is 80 the kingdoms 2 not ts. 
nine O able to the proceſs of the court, the defendant. may proceed 
ED _ fingly* againſt the other : but the plaintiff muſt Grit. een 
Walton. to outlawry againſt the partner Who is abſent. | 
+A% 5% 80 if two partners buy goods, and one of them dies, the 
| Fra * ran may be charged in indebitatus aſſumpſit erally, 
 ©.,*.” without taking notice of the ny et or chat the ten 
M is dead, and he ſurviving partner. 
Da 7. The next claſs of contritts I ſhall conſider with re- 
| ference to the : perſon, are theſe ariſing in the cafe « of” 


Chin 


| BANKRUPTS. 


Theſe ares rſt, Þy the albgnees. ah. Again e * 


5 | 1. , 
& + 1 


ASSUMPSHT. 


; _ 1 83 Of Actions r by the hee. 25 32 


1. 4 The aſſignees landiag i in the place of the . 3 \ Will, 557 
3 _ re inveſted with all the rights of property of the bank- 
e rupt; and whatever propetty of the bankrupt is in the 

« hands of others, after an act of bankruptcy committed; 
cc or comes to him before his certificate is And; be- 
6 longs to the aſſignees, and may be recovered by them in 
ce this action.“ | 

Therefore where a legacy had been given to a 9 8 apts 8 
and the teſtator died when the certificate had been Fane Bourne. 
by four - fifths in — — and value of his creditors, and bß >**: N 
50 commiſſioners, but before it had been confirmed i 
allowed by the Chancellor. This was adjudged to belong 


to the aſlignees, the certificate not being e * 
the bankrupt became entitled to the legacy. 
Aſumpſit therefore alſo hes to recover back money which „ ket „ 
has been levied. by the fheri under a feeri facias againſt. the 125 1 * : 


1 of the bankrupt, Mue. after be had committed au a&.of OV © 
kale againſt the plaintiff, at whoſe ſuit the feri facias IM 
ued out: for from the moment. a. perſon becomes 2 

bm rupt, the property of all his goods, Bre and credits, 

veſts in the aſs nees. Here the A of bankruptcy having Kitchin v. 

preceded the fale by the ſherifh,, «29 he having paid over 3 WAL 30 

the money to the plaintiff in the action, he was jeld to be Ab 

the receiver of; ſo much ta the uſe of the aſſignees as was 

the produce of the bankrupt” s goods ſold by the ſheriff: 

and it was. recovered in this action. The idea formerly. 

was, that the aſſignees were lect. to ese as; 55 * 

tort in taking the goods. tene dict, bas 55 

2. But it ĩs enacted by tarute t 7 1. IF. . That no < 

te debtor of the bankrupt ſhall be endangered for the bes 5 

« ment of his or her debt, truly and boria fide" made to fuch 

e bankrupt before ſuch time as he ial pci or er i . 

te that he was become a bankrupft. 15 | 1 

Before this ſtatute, if a debtor to thy dare Had 

« fairly paid a debt due to the bankrapt after he had com- 

« mitted à ſecret act of bankruptey, thougb it was not 

«© know to the debtor,” he was liable to the affignees: but 8 

« by this ſtatute he is protected; but if he pays * he | 

« owes. to the . bankrupt after he has knowledge. of t 

6 bankruptcy, he i is liable notwithſtanding to. the oF , | = 
As where the defendant who was a bankrupt paid drafts Vernon v. 1 

drawn on him by the bankrupt after he knew of the aft of bank: Tankey. OE 

ruptcy, he was „ to * the amount again. to; the af- g 11% Rep. 


 ſignees, 
But 


„ | ASSUMPSIT. 
Foſter v. Alla - But payments made voluntarily, as in che laſt caſe, are only 


ſon. liable to be ſo over reached by the act of bankruptcy ; for 
2 Term Rep. if an action is brought againſt @ perſon having money of a 
#79 trader in his hands by a ereditor, though he knows that the 


trader has committed a ſecret act of bankruptcy, yet it will 
be no defence to the action to rely on ſuch ſecret act of 
bankruptcy; for perhaps a commiſhon might never my ſued 
out, and then the debtor never would pay at all. 


But where a debtor to the bankrupt has notice that a 
cc 1 will iſſue, grounded on an act of bankruptey 
then committed, he can in no caſe pay the money to the 

. «bankrupt ; and in ſuch caſe it is not neceſſary that the af? 

22 . Id be compleat at the time of the notice, 

| r by the relation back the effect will be the ſame, if 

et the act of bankruptcy” was inchoate at the time of the 
r ei: < 2 


- King. AF. of Therefore i in the preſent caſe, the bankrupt had been ar- 

'  Iangmanv. reſted on the 19th of Pe an. at the ſuit of the pore who, 
Leith. was now aſſignee, and became a bankrupt by lying two 
* months in 85 which time expired on the 26 6th of Mares: 

ER On the 19th of Feb. the plaintiff”s attorney wrote to the defen- 
| Adam (who had been cnldjed by the bankrupt as a broker 
to ſell his effects) not to fell them, as Langman had committed 
an att of. bankruptcy ; and that a commiſfh bon ny 95 ſu Mie 
againſt him, which would relate to wt day when 
arreſted ; ' notwithſtanding which the'' defendant fold re 
goods before the two months expired, and paid the money over 
to the bankrupt: It was adj udged, that this was nat a pay- 
ment made by the defendant within tHe ſtat. of Far. as. 
there was'notice ta him, while the act of bankruptcy 
3 and which afterwards being — — veſte 


in the aſſignees from the firſt arreſt; and that 
—4— . was liable as oy ney. had and 
| received to their ule. A WAITS He, 


3. And by ſtatute 19 Geo. 2. c. 2. 4 If money on bills, 
cc of exchange, or in the courſe of buſineſs, is Bond fide pai 
& by the bankrupt to a fair creditor, though after a ſecret 

tc act of bankruptcy committed, it ſhall hot be liable to be 
« refunded, provided ſuch creditor had no notice prior to the 
« receiving of his debt that the debtor was, inſolvent.” 


Before this ſtatute, If a creditor of the bankrupt had 
received payment of his debt after a ſecret act bf bank- 
ruptcy, - he was liable to refund it, though at the time he 
did not know of any act of bankruptcy committed: but 
this ſtatute protects all PE made Wy know- 
ledge of it. 


27 
1 * 4 2338 * -$ 


# k 


* 
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c But it confines ftrialy to the terms of it, all Bifpgs 
« ſition of his property by the bankrupt, ſo that after an 
act of bankruptcy committed, he cau only diſpoſe of his 
2 property in the regular courſe of trade, as by paying 
« goods when delivered, or bills . ne ge or * when re- 
« gularly due.” | | | 
For where the act of 8 was nid) on | the he Ven ay: 
2d of May, 1785, but unknown to the defendant or any 9 n 
the creditors: ſome months prior to the bankruptcy, the 2 Term Rep. 
defendant had fold an eſtate to one Urtenſan, who paid him 640. 
for it by a bill of exchange drawn on the bankrupt, and 
payable the th of February of the fame year. The de- 
fendant applied for payment when it became due to the 
bankrupt, but was told that it was not then convenient to 
pay it, but that if he would hold the bill, that he ſhould 
be allowed intereſt. He did ſo till the 220 of May, 1785, 
when he demanded payment, and received the money 
without knowing of the act of bankruptcy, which was 
now recovered back by this action, the court being clearly 
of opinion, that it war not a payment made in the courſe of * 
bufoneſs and 55 was not 7 oyneg by the eee 


2. 4 . the 22 of a Bankrupt. 


Where the plaintiff's teſtator had proved a debt "nine Brown exccptoy 
the bankrupt eftate, to which the defendant was aſſignee; Me oy. | 
it was held that the executor might maintain - afſxrmpfht 392. 
againſt the aſſignees under an order for a dividend, and that 
the proceedings before the commiſſioners ſhould be conclu- 

. ſive evidence „ the debt. And it was further adjudged in 
this caſe, that for that reaſon, the aſſignees ſhall not be 
allowed to plead a ſet-off; for as the commiſſioners have 
a power of ſetting off mutyal debts, the debt proved and Wo 

towed ſhall be deemed the balance. 5 


8, The next is the caſe of 
EXECUTORS. 


 Aſumyſ 1] lies againſt an executor on. a ee by the No 5 
teſtator. j 12 all 

$0, he may alſo een this aQion on a bat made OY tht 
to the teſtator. 


9. The next claſs of contracts which I mal conſider 28 ENS 
in relation to the perſon, are thoſe "ENT, o 


| HUSBAND 


> wy "ITY . "_— . 5 f K * 1 * + | . 
[| * my : 2 1 11 : * It £ "i * 3 + 43 15, f * vil, e We 4.4. #3 414 a 
2 4 1 44 . 1 * 112 "I T3 | 
«7 . . 200 WIT PR? nts 44 at F-& 0-43 
* 


E USBAND eee Ir E. 


4 r 203 "WERT% SHIRT: 32-7 


1. „ fa the büßbadd f is IO with 9 8 Alen 8 
contracts. 2. How far he is benefited *. her contracts. 


xſt. Contracts entered i into by the wife before marriage. 
Adly, Such as ſhe enters into Ar cohabitation, 3dly, 
Such as ſhe may have entered into after elepement from 

| 'buſband. Ath, Such as ſhe enters into after having been 
1 turned away by her huſband. 5th, ouch as ſhe enters into 
after a ſeparation, where ſhe has a. ſeparate. mainienance.— 
Under each of which R Fail, 1 gh inquire how Ma the 
W is liable. ; 4 


2 #] 


| 1. of t the ory 5 cue oe M: arrioge. 


Gs. > The FIG is liable to all debts contracted bo #4 


420. wife before marriage; for as by marriage he becomes 
entitled to all her property, he ſhall take it N to her 
debts. „. 


n 
I 


| Ib if a woman "a indebted A . and marries and 
uu. 5. Stamy brings a portion to her huſband and dies, the creditor 
3 P. Wms. 409, {halt loſe his debt, unleſs he has fued for it and recovered 
it in the wife's Bfotutis; unleſs ſhe has left choſes in action 

arms yr to ſatisfy the debt; for by the law the huſband 

only liable to his wife's debts during coverture, un- 

leſs there has Veen A an agaitift him in wiſe's life» | 


time. 


yi 


24 07 the Wi jw s Con ae an © 12 abn. 


| + Scans. 1, © During the cohabitation wy the "Ta — Fo Wi ih he 

„ « is anſwerable for all debts. contracted by her for. necgſſa- 
« ries, from the implied credit ariſing from cohabitation, 
« but for nothing further.” TED 


= Manby v. Scot. - And theſe neceſſaries are to be judged of with 253 
1 tz e | to the eflate of the huſband, and of his degree or rank in life . 
| A For an high degree may have a low eſtate.” And of this 
matter the jury are to judge, and to find Kama ha ſo 
ae alſo to find the e as ke 28 eee % the 

n | 


cc But 


n . 


s But the huſband is not even Lable for neceffiri ries, 745 
64 the debt has been contratted under illegal circumſlayces.” 


As where the defendant's wife was in cuſtody in and Fowler v. 
dan. on a charge of ſubornation of perjury,” and of m_ 
courſe ſnould have been in priſon, but was ſuffered to re= 
main at the houſe of the plaintiff who. kept a ſpunging-houſe r EN- 
within the Rules, who furniſhed her with neceflaries, for 
which this action was brought: the defendant had judg- | 
ment; for her being in plaintiff's houſe was illegal, ſhe Ln 
not being ſuch a priſoner as was entitled to the benefit " bs 
the Rules, and in ſuch caſe the law will not Me an im- 22 Pagel + 
4 promiſe to charge the huſband. _. 4 at. 


2. c And as the huſband is Charged by hb wife's con- Bull. N. P. 135. 
« tract, on his implied conſent to provide her with ne- 
« ceſſaries during cohabitation, therefore where he be uus his 
tt diſſent he ſhall not be liable, as by a general notice to all 
« tradeſmen not to * his wife, which ſeems to be ſuf- 


cc ficient. * 


As where in an action TI the budkand for goods Echerington _ 
ſold and delivered to the wife quring cohabitation, it was Parrot... 
proved that ſhe was very extravagant, and uſed to take oa 
up clothes to a large amount, and pawn them at an under- 
value, and that the hei had given notice to the tradeſman 
who was the plaintiff in this action 1 to truſt ber further, 
the huſband was held not to be liable for the — auen 
up after that notice of his expreſs diſſent. 


And in this caſe the Ch. /t. Holt. further beld, * That s. c. * 
* jf a woman takes up goods (as ſilks) for the purpoſe of 1 
« making them into clothes, and pawns them before they 
are ſo made up, the huſband is not liable, for: they never 
« came to his uſe; ner if made" W e 
e then pawned.” | 


« But the wife can in no caſe borrow mo even to 2 1 
for neceffaries, as ſhe might ſquander it. 555 b ! 


Therefore this action will not lie for money Fe to the 1 P. Wms. 183. 
wife, for ſhe can make no contract; but if be at the ſpe- =" ang v. 
cial inflance and non of the huſband, it 1 2 for it is chen ie 25 89. 

a loan to him, | DE, W , 


© 44 So in the caſe of goods, e to the wiſe a ig | 0 
* requeſt is a delivery to him. 5 1 wes 


For where the plaintiff declared, for meat, FRG "RM YR oh 
by the plaintiff at the defendant's requeſt, and on evidence. Paſch, 31 G. 2. 


- Or I ©» 
it A\pprared TI be found for the MO 8 wife at a we _ . 5 x 


1324 | ASSUMPSIT. | 
queſt during his abſence. On a caſe reſerved it was holden, 
That à delivery to the wife at the huſband's requeſt, 
4c js a delivery to the huſband,“ and that ſo he is charge- 
able. But this is "ROWE pahabitatio, if ide bt Ron : 
den v. Ambroſe. - 2 AQ | 


Harris v. Lee. And as to what all be PRA RIA WU 
1 P. Wms, 183. wit. gave his wife the foul diſeaſe, and the debt wa or 
| her cure, it Was held ie Sis and that he was liable. 


bins x. So where the defendant went abroad, and left his wife 

' Tucker. in England, where ſhe died, and the plaintiff who was her 

H. Blackſt.Rep. father, paid he experice of her funeral, which were pro- 

. portionate to her huſband's fortune; they were adjudged 
to be neceſſaries, and the amount recovered NT the 
are ent, . 


F 


* 07 the Wi ife's 6 Contradts, wohere the E band has 


turned her away. 


1 


Robinſon x. 1. 6 Though the wife be ever ſo i improper in her con- 
— ajon wag te duct, yet while ſhe continues with her huſband, he ig 
: te bound to ſind her neceſſaries, and pay for them; for he 
e took her for better, for worſe: /o if he runs away or turns 
. Her away, he is in like manner liable, for he ſtill ne 

7 with her credit for her reaſonable expences.” we 


Bolton v. Pren- As where the defendant and his wife lodged at the 


_ tice. \ plaintiff's houſe, who was a milliner, during which time 
2 Stra. 1274. ' ſhe furniſhed the wife with money and other things with- 

| out the huſband's knowledge; he paid for them, but forbid 
the plaintiff to truſt her further. The huſband and wife 
cohabited together for a year after, when he turned her 
out of doors, and declared he would not maintain her. 
In this diſtreſs ſhe applied to the plaintiff, who furniſhed 
her with neceſſaries according to her degree, for which 
this action was brought: when it was reſolved, that the 
cauſeleſs turning her away gave her a general credit, and 
that he being the wrong-doer l not give ſuch a —_ 


| ; bn to furniſh her. 
vs Lord Manf- 4 And Note, That if a man n with a woman at 
field. lows her to aſſume his name, and paſſes her to the world 5 


Hudſon v. Brent. for his wife, though in fact he is not married to her; yet 
Sittings after is he liable to her contracts for neceſſaries. And therefore 


Hil. 26 Geo. 3. 
Norwood v. ne ungques accouple in loyal matrimonie is a bad plea in an 
- Stevenſon. action on the caſe for the debt of a wife; and on demurrer 
3 12 1 E plaintif 


Baul. N. P. 136. 


5 
. * 
* - » 
7 
” 7 
1 
L >> _ 
/ * 1 
* 
| N ; * 
"73 1 . $ 


: 
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plaintiff would have judgment: it is good only in dower 
or an appeal. +. * * 3 5 


i 
f 


4th. Of the Wife's Contracts after Elopement. 


1. If the wife elopes, and goes away from her huſband; Robinſon v. 
« when ſuch ſeparation becomes notorious, whoever gives 3 

« her credit does it at his peril: for the huſband is not * 
« liable unleſs he takes her again; for then the caſes are | 
. « governed. by analogy to thoſe at common law where a 

e woman. had eloped, ſhe thereby forfeited her claim to 
« dower: but if the huſband received her again, her right 
« to dower was revived.” ll Toto 1 | 


And where a wife has ſo eloped and got credit, though Morris v. Mar- 
the tradeſman who furniſhed her with neceſſaries has no no- N gr, 6 
2 85 . 47. 5 
tice of her elopement, yet he ſball not recover againſt the 1 Stra. 506. 
huſband, againſt whom tlie act of elopement deſtroys all s. P. 
claims. E F 115 


So it ſeems to make no difference whether the elope- Child v. Hardy- 
ment is adulterous or not; for in no caſe ſhall the huſband N I 
be charged. But if the elopement be not adulterous, Lor oh 
Raymond ſeemed in this caſe to think, that the huſband's. | 
refuſal to take her again might, from that time, excuſe the / 
elopement. 5 e . RS 


2. © So neither ſhall the wife her/elf be bereut for goods 
« furniſhed to her during the elopement and abſence from 
« her huſb and. „ EL e, 5 


For where ſhe was ſued as a feme ſole for a carriage Hatchet v. 
furniſhed to her by the plaintiff, during her elopement; Baddeleg- 
on the ground uf her having eloped from her huſband and SP * 
living ſeparate, it was adjudged againſt the plaintiff; for wt 
ſhe was a feme covert {tl as to every right but dower, 

and net fo that, if adultery was proved; and fo could not 
be ſued alone. 5 ; 9 1400 


| . \ f * X z 

And Note, That where the huſband and wife live ſepa- Ramſden v. 
rate, if an action is brought for neceſſaries or the main- Ambroſe. - 
tenance of the wife, it ſhould not be laid as for neceſſaries 2 ws RE 
furniſhed 70 him ; but the ſpecial matter ſhould be ſtated ; hne, - 
for otherwiſe a recovery in that action would not be a Trin. 12 G. 1. - 

buy to a ſpecial one brought for the maintenance of the Bull. N. P. 136. 
MW — .. FITS , 38 | | 
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4 
5 


* — 


515. Of the Wife's Contracts, having a ſeparate 
| 5 Maintenance. . 


1. “ Where the huſband and wife part by conſent, and 
. Pe has a ſeparate maintenance from the huſband, the ſhall 
4 ̃ in all caſes be ſubject to her oun debts.“ „5 


Ringſtead v. This was firſt decided and ſettled in this caſe where in 
Lady Laneſbo- actions againſt the defendant for goods ſold, ſhe pleaded 
Ni b. 23 C. 3. coverture and the plaintiff's replication, that ſhe lived 
& Hill. 23 G. 3. ſeparate and apart from her huſband, from whom ſhe had 
Corbet v. Pocl- a ſeparate maintenance, and ſo was liable to her own 


8 debts, was on demurrer holden to be good, and the plain- 
Aa * * had judgment. 7 0 . 
| Barwelly.. In the caſe of Lady Laneſtorough, the plea ſtated cover- 

Brooks. | ture; but that her huſband lived in Ireland, which being 


ONS d. 3- . out of the proceſs of the court, ſome ſtreſs was laid on it 
. in the deciſion; but in this caſe it was decided as a al 
principle, that the huſband was not liable in any caſe 
where the wife lived apart, and had a ſeparate maintenance; 
and this principle was recognized in Corbett v. Poelnitz, 

which followed it. KC 13 462 | 255 
2. „ And it ſeems, therefore that a perſona] knowledge 

« of the ſeparation of the huſband and wife, and of her 

„ having a ſeparate maintenance, is not neceſſary in order 
, e to diſcharge the huſband ; for if it be publicly known in 
« the place where the parties live, it is ſufficient; and that 

ce the notification need not be in the place where the wife 

c afterwards. runs in debt.” 


Todd v. Stokes. And accordingly in this caſe, where the huſband lived 
Salk, 16. in Chichefter, where he had parted from his wife, and the 
. K. B. 344. action was for drugs furniſhed to his wife in London: it 
Et being proved that the ſeparation ' had taken place five 
1 - years before, during which time ſhe had had a ſeparate 
maintenance, Holt, Ch. Juſt. held that the huſband was 
not liable. For it was not to be preſumed, but that 
tradeſmen that_ dealt with her truſted her on her own ac- 
count, and not on the credit of her huſband; and a per- 
ſonal notice was not neceſſary, it was ſufficient if it was 

publicly and commonly known. ew 

3. „ But when the huſband and wife live apart, the 

« wife muſt have a ſeparate maintenance from the huſband, 
« in order to difcharge him.“ 8 | 


"OO Therefore 
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Therefore cha the wife had a penſon during pleaſure: : Thompſon v. 
it was held, that this ſhould. not be deemed ſuch a ſeparate Harvey. 
maintenance or alimony, as ſhould diſcharge the huſband + * * _ 
from a demand againſt him for neceſſaries furniſhed to her, * 

where be had turned her out of doors. PTY” | 


4. 6 On the 4 foundation as hs of ins main- 
« tenance, wherein the wife is conſidered as ſole, wherever — 
« the huſband is in circumſlalſces not to be ſued, as not ameſnable | \ 
| ©. to the proceſs of the court, the wife hal be fucd as ſole.” . | 


As where the huſband of a me covert is an alien enemy, Derly v. 
or has abjured the realm; in ſuch caſe the wife is chargeable 2 Dutcheſs of / 


as a feme ole. 10 Litt. 13 * 5. 133. a. N 1 
a r Lord Raym. 
So where heb band of a n had been e. 143. 8. C. 
| wife 1 held to ſuable as ſole. e FSparrow v. G 


ruthers. 


an, laſtly, By the cuſtom of London a feme covert Per 1 Yates, 
ing on buſineſs in_ London on her own account, is 2 Black. Rep. 
lab e to her own debts, independent of her 18 E 


2. 80 fo is the huſband j 
tracts of the wife. We ſhall now enquire 
benefited by her contracts. | 


1. 4 Whatever the wife earns N coverture re belongs 
« to the huſband 3 and he ſhall bring an action for it in 
cc his own name.“ 


For where the huſband and wife brought an action againſt 3 
the deſendant for work done for him by the wwife. And on rae ig x 
demurrer the defendant had judgment, for the huſband Salk. 114. 
ſhould have brought the action alone; for the action being 
a general indebitatus afſumpſit, no promiſe ſhall be ſuppoſed 
to have been made to the wife: and as the wife's debts 

would fall againſt the huſband's eſtate, ſo TE profits of her 
labour ſhall go to him or his executor. EE | 


1 But where there is an expreſs promiſe to 3 his a Rep. 
« huſband may aſſont to make it a you contract; ne 
« then ſhe may join. | (3 


As where any. act is done by * wife * the * of Pratt & Us. v. 
money) and the promiſe is made to her, though done Taylor. 
| win the authority from the huſband; yet he * r Ero. Eliz, 61. 
aſſent to it, and they may join inthe e 


Zo where the conſideration was, that if the wife aid Da x; 
cure the defendant of a wound, that he would pay her 101. Buckingham. 
It Was held, that the cauſe of action ariſing from the 9985 95 N 

8 labour N 


* 


* 


3 


labour and-ſkill of the wife, and the promiſe being made 


to her, that ſhe might join her huſband in the action. 


Bidzoody, Way Therefore in all aRQtions of /afſumpſt wherein che huſ- 


& Ux. 


2 Black, Rep. 


1236. 


1 Stra. 80. 


band and wife join, the intergſt of the wife muſt be lated : for 
otherwiſe, as the wife can make no contract and the huſ- 
band has the benefit of all made by her, 2 ſhall 
be deemed to be only to the huſband, unleſs her intereſt 
ſpecially appears. As in the caſes juſt ſtated ; fo where ſbe 
has a ſeparate property fo if the cauſe of action exiſted before 
marriage; in which caſes ſhe ſhould join. 

But where the wife married a ſecond huſband, the firſt 
being living, but he not being privy to it; it was held by 
C. J. Parker, that ſhe ſhould be deemed to be as a ſervant 


« 


to the ſecond huſhand, and that ſo he ſhould have what ſhe 


earned during cohabitation with him. 


Warr v. Hunt- 2. Where an ordinary working man married a wo- 


5 Salk, 118. * 


Irving v. Wil- 
fon. 

'4 Term, Rep. 
Mn - 


man of like condition, and after cohabitation for ſome time 
left her, and during his abſence the wife worked, and the 


action was brought for her diet: it was held, that the mo- 
ney ſhe earned ſhould go to keep her. he 


10. Laſtly, As to actions againſt 
| OFFICERS OF THE REVENUE. 
It has been decided, | 
ec That where money has been extorted by an officer 


cc of the revenue, who had ſeized goods illegally, to. in- 


cc duce him to reſtore them to the owner, ſuch money may 
« be recovered back again in this action.“ 4 Ts enuf 


For where the plaintiff was owner of a quantity of 
hams, which were coming from Scotland, in three carts, 
and he had a permit for their removal. One of the carts 
being a mile and a half before the reſt, was met by the 


defendants, who were | exciſe officers, who demanded the 


permit: they were informed that it was with the carts 
which were behind ; notwithſtanding which they ſeized 
the three carts. Afterwards the matter being explained, 
they refuſed to deliver up the carts, unleſs 2/. 115. was 


paaid for their releaſe : this ſum was paid, and this action 


entitled to a month's notice be 


brought to recover it back. It was adjudged, that this 
money was 2 recoverable, as being obtained by ex- 
tortion from the plaintiff: and it was further reſolved, That 
though, under ſtat. 23 Geo. 3 c. 70. /. 30. the officer is 

ore action brought againſt 
| „ OT ONS 


4 
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him; jet that in chis eaſe "FOE for win | 
for an 5 not done culare officii, and therefore notice was 

not neceſſary. And Grofe, 2 was of opinion, that the 

ſtatute a * only to eaſes o N ty: not to amigos 15 


of aſſi | 
A 4 3 #54 4 1+ : pb > ' 
7 


But in this . e an nd aer had received dcn v. 
from the plaintiff a ſum of money for duties on cotton r * 
after the ſtatute impoſing them had been repealed; but had 3 5 
paid it over to his ſuperior officer before the action brought ; it 

was reſolved, that in this caſe afſumpſir for money had ang 
. would not lie: for the payment by the plaintiff was 
wluntary, and the officer on receiving it was compellable to | 
pay it over, and therefore ſhould not be ſubjected to an ae. 
tion for doing what was his duty. And the court were 
further of opinion in this caſe, iht the officer was entitled 


. 23 Geo. ; 


. % Having now convidered the ſeveral fonndativns of 
ce E action, and the perſons by and againſt whom it may 
6 TY med; it w_ remains to dunner“ : 5 


. 


m. THE PLEADIN GS AND EVIDENCE. 


I. OF THE PLEADINGS ON THE ne OF THE PLAINTIFF, 


Before I treat directly of the idle I ſhall premiſe 
rl : 


That where the debt is to ariſe from ſeveral acts to 85 
« be performed at different times, each performance is a 
« diſtinct duty, for which an action 4 immediately be 
ap brought.” 


| For where in this caſe the mar fold G comb 1 

| to the defendant, which was to be * before Norfolk FIR 
| Fre „ and the plaintiff delivered fifty comb before that 1063. 3 
time, and then brought his action ſor the amount of that Tf. Pais 
parcel : it was reſolved, that though the agreement was en- 186. 

tire, re that every delivery made a eras: ee which. 

would maintain this action. | 


So where the contract was to pay 20). 1 wr at Mich. Millesv. Miles. 
1631, and rol. at Mich. 16323 it was adjudged, that the ME 4. 
plaintiff might maintain his action an, on the firſt CE 


payment becoming due. 
I now proceed to the pleadings. 3 


* 
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Per Leatt | 1. Where there, is a ſpectal, cautrad. or agreement, . 
field. e 0! ught to declare on it, for the beben oug! 1 


Dougl. 24. 
1 Term Rep. 


have notice that he is ſued on it; and the PA 
IBS | 


1d not be allowed to go into evidence of any f 
i igreement on a general count in indebitatus afſur 
« which the deſendatit might be taken by ſurprize, — 

he had notice from the plaintiff that he meant py on 


wy the general as well as ſpecial ground.” le 


Knight v. cer. Therefore where in  indebitatur 1 Mr for * 94 
Suſſex, 1682. ang delivered, the, deſendant pleac ed. non afſumpſit, and, 
. u. gave in evidence that he had become inſolvent, and that the. 
Plaintiff and his other creditors had, given. him a letter 
licence to recover the debts due to him, which he had dong, 
that they had, received four ſhillings! in the pound, and 
that the plaintiff and the. other creditors had ligned a re- 
leaſe: the plaintiff pretended, and would have given in 
evidence that the defendant had given a note, promiſing to pay 
, the entire debt, if he would ſign: the releaſe, and produced be 
note. But Pemberton, Gh. Zuft. refuſed to admit it, and 
held that the releaſe was good evidence for the deſendant 
on non afſumpſit, and that The plaintiff ought to have de- 
clared ſpecially on the ſpecial promiſe; if he rent Aare 
availed himſelf of ER 


2. Where the afſumpſit is founded on an agteement 

« in which ſomething 1s previouſly to be performed by the plain- 
« tiff, on condition of which the defendant undertakes to 
pay: it is neceſſary for the plaintiff in his declaration 
& to aver 5 a general performance of his part, or that 
«he 75 rea dy to ds it, and alſo a notice, 1 e to we de- 
60 ſendant. | 


wal #35 a4 
V3 & G 634 i 


i For where che aint deitered FRE on the compro- 
oe 2 miſe of a ſuit, the defendant undertook to pay him a 1 
dein ſum of money in conſideration of his executing to the 

mw "defendant : a general releaſe. In. offumpſe 7 for the money, ) 
1 and judgment by de fault, the judgment was. arreſted, for the 


cuted the releaſe, or was ready, t do it, Which was. neceſſary. 

to ſupport the action, the Taeafe being, a condition prece- 

dent: but it was further held, that the want of the aver- 
ment. would be helped by a. verdial - therefore the —— 
mould take 4 advantage of. the omiſſion, either by de- 


— 


ment. 


« And hifi notice and ,cogued to the dfendpot. gude be 
cc averred. For there c can be no default 1 in the defendant ' 
l ON | | — * till 


x 


reafon that the plaintiff had riot averred that he. had exe- . 


murrer, or, if the judgment yas by au, Rt of hole | 


} 
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he has had notice of the performance of plaintiff's 


« fill 
. e ee 46 „ 
Therefore whe re in _aſſump/it the plaintiff declared on an Holmesv. Twilk 
agreement by the defendant to pay him for one load of Hob. 32. 


: 


2 * 


wood at the ſame rate he ſold the reſt of it, and ſhewed 
that He Had ſold to the defendant one load, and averred 
that he had ſold the reſt for 23“. the load, and that the de- 
fendant had not paid, the plaintiff had a verdick in K. B. FR. > 
On a writ” of error the judgment as reverſed, becauſe „ 
there was no averment hu ihr plaintiff huis giver the 4 0 
dun notice of the ſale and 4g of thr ret, which was a ing 
of his own private knowledge. 
EE B44 Ax THY 7 3+ OY YO ZI VHOHS 3 SIT: © : 
| So. where the afſumpſit was to pay to the plaintiff ſo Richards v. 
much on his coming into Somer/et/dire;_ judgment was ar- Carvamel. 
reſted-after' a verdict, becauſe rh: plaintiff had not averred Hob. 68. 
in his declaration notice of bit coming, and a requeſt to the 
e, OR ODT ering as $5.1 

But where the notice is not to come from tlie plaintifÞ— v. Hen- 
himſelf, but from a collateral matter 5 may be within ning. 


the deſendants own knowledge (as to pay as much as I. S. He. 433. 
does) there no notice or requeſt is neceſfary from the plain- . 

And where a notice and requeſt are neceſſary, a, Hpecial Per Eyre, Juſt. 
requeſt muſt be averred; for the general averment in all de- Stra. 89. 
clarations of! /icet frpiur requiſtus will be infuſſicient; that 
is y will not he confidered as ſuffieient notice i it ought to be 
ſet forth that the court may judge if they were ſuffieient. 

So. that the rule ſcems- to bs, 

« That-where the defendant is chargeable” om a chllate“ süuman v. King. 
« ral matter, and net on à mere debe, there” ought to be a Oro. Jac 183. 
«requeſt'preeiſely alledged in point of f time, place, Sc. — _ 
But where the af night is for a preceding debt, Which Birke v. Trippet. 
«- was due before, then the geriera allegation of /ic#t ſæpiitt 1. Saund. 33, 

c reguiſtus is ſuſfieient;; for the bringing the action is a rt!“ 
e queſt“ Dhougle Eyre, Fuftixe, denied tlioſe caſes from 

Croke to be law. OE. RW 
Therefore in declaring on a note of hand no requeſt is Frampton v. 

neceſſary, for it acknowfedges a debt, and the bringing the Coulon. 
e 

So where the: plaintiff detlared that the defentlant, in Wallis v. Scot. | 
conſideration that he would make him a ſet. of; fails worth & Stra. 88. 3 
451. promiſed to pay. ſo:much on requeſt, 'and;averred that. {+ 5 . 1 
he made the ſaid fails, and that the defendant. tbough en 
regugſted had not paid; to this was a ſpecial demurrer for 

9 e „ cauſe, . 
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Morris V. : 


| Cro. Eliz. 73. 


1 
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_ cauſe, chat there ought to be a ſpecial requeſt laid has it 


was over-ruled, for on the * of the RR the money 
immediately decame A 


« So in all caſes they money is to be paid o on an exe- 


4 cutory conſideration, the plaintiff ſhould ſet out the day 


& when and place where the coulideration | was periormed, 
tc becauſe it is traverſable.” 


Sexton v. Miles, Therefore in Ane where the aii declared that, 


Salk. 22. 
Show. 50. 
S. CG. 


in conſideration that he would deliver, Dc. the defendant 
undertook to pay, c. and in fact ſays, that he did deliver, 


but does not alledge a place where : the defendant demurred 


for want of a venue, and the declaration was held ill; for 
a conſideration executory is traverſable, and therefore the 


place neceſſary to be ſhewn.” 
2. c Where the action is brought on — promiſe 
e it w 


4 they muſt be both made at the ſame time, or 


« be nudum pactum, and ſo no action will lie: — 5 
« they are to be performed at the ſame time, the. Cm mid in 


. ſuch caſe need not aver performance.” 


Nicholas v. 
Rainbred. 
Hob. 88. 


Martindale v. 
Fiſher. 
1 Will. 88. 


Aſſumpſit on an Agreement, where in conſideration 1 


the plaintiff agreed to deliver to the defendant a cow, he 
. . promiſed to give the plaintiff fifty. ſhillings. It was held, 


that the plaintiff need not aver the delivery « of * Ve. for 


it was promiſe for promiſe. 


| 5o where the affumpſt laid was that che plaintiff had 
to deliver to the defendant three yards one-eighth of 
Sk and the defendant agreed. on a certain contingency 


5 happening to pay for the ſame 5/.; but if the contingency 


did not happen, that he was to pay nothing. The contin- 
gency did happen, and on action brought, the plaintiff had 


- 2, verdict ; when it was moved in arreſt of judgment, that 


the plaintiff had not averred the delivery of the cloth; but 


it was reſolved, that this being romiſe for promiſe, no ſuch 
averment was neceſſary : but if it had been that defendant 


undertook to pay if plaintiff would deliver ſo much cloth, 


there the condition would be precedent and an enen of 
a performance neceſſary. 


3. % Where the plaintiff's aQion is to 11. Fr . | 
ic precedent act to be done by himſelf, he ſhould aver and 


% ſhew his right to do ſuch act, and —2 his performance as 


| Lunton v. Ro- 


* 


binfon. 


Doug]. 578. 


« far as he could. For otherwiſe he might recover for a 
« conſideration which he could not perform.” 


In aſſumgſit on an agreement to forfeit a depoſit of five 
guineas; and alſo to pay another ſum of 10/. if the de- 
: fendant did not accept N of certain F from 

the , 
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the plaintiff, and alſo pay for certain fixtures therein at 4 
fair appraiſement by two appraiſers. In aſumpfit on this 
agreement, it was. adjudged on ſpecial demurrer, that plain- 
tiff's declaration was ill, becauſe he had not ſbewn his right 
to the premiſſes, ſo that he could have delivered poſſeſſion 

according to his agreement, and alſo if each was to name 
an appraiſer that he had done ſo. | Pig 


« And for the ſame reaſon if the plaintiff aver: | 
« ance, he muſt alſo ſhew how performed, that the court 
„ may judge if the performance is ſufficient to entitle him 
« to the action.“ at | 


* " F 


- 


* 


For where the plaintiff declared, that being entitled to Gregory v. Ne. 


a rent-charge out of lands of which the defendant had the vil - 
reverfion; that the defendant promiſed, that if he would 9 
relinquiſh the rent that he would pay him 3o/. and the 
laintiff avers that he did ſo relinquiſh the rent, and brings 
his action for the 30/.; and after verdict for the plaintiff, 
the judgment was arreſted, for that the plaintiff in his 
declaration had not ſhewn how he had relinguiſbed the rent; 
for jt might have been by words, which would have been no 
diſcharge. 88 | | RE 


So where the defendant 882 to deliver an horſe to Auſten v. Gervas | 


the plaintiff, on the plaintiff's becoming bound to him by Hob. 69, 77. 
writing obligatory for 11/. the plaintiff in his declaration | 
only averred his offer to become bound, and had a verdict: 

but judgment was arreſted, for plaintiff ſhould have aver- 

red a tender of the bond ready ſealed to defendant, and alſo the 

ſum he wat bound in, for the court to judge of the perform- 


ance, which here he had not done. | | 

And if the plaintiff declares on two conſiderations, he mult Laneret v. 
aver the performance of both; for the aſumpſit on the part Rivett. 
of the defendant ſhall be preſumed to be founded on both Cr. 
conſiderations taken together. . ST ng” 


4. „In declaring in afumpfit, it is always neceſſary to Woodford v. 
« ſet out for what the debt became due, and not generally; Deacon. Og 
« that the defendant being indebted, undertook to pay, c. ns JR OP. 
For the debt mighg be due by ſpecialty, in which caſe this Done Gon 
« action would not lie.” Ante 96, + 4 
Blut if it ſufficiently appears from the declaration that Hibbart v. 

the debt is not due by ſpecialty, as if it is pro opera & labore, 88 | 
generally, without ſaying what work, it is good. "mY 2 


0 So where it was for neceſſaries furniſhed to a 2 man, with- Crippe v. 
out ſaying what neceſſaties, it was held to be good: for gg 
ſuch were ſimple contracts on the face of them. N 


5. „ In 


ac. 5j · | 


1 Sid. 182. 8. P. 


1 
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«In ** in nn afſut for money Jet 
= AY advanced, ie muſt ag. LN n 70 * 
cc defendant bimſel Fs N | | 


Marriot v. For where the plaintiff deitired in tA abi af ke for 
Lyſter. money lent by him to one Fames Dalrymple, at at 
2 Wil. 14T- inſtance and Wen of the defendant, the judg elle was 
Butcher v. arreſted, for the word /ent is a technical term, and imports 
. e . 7. A loan 0 Dalrymple ; if ſo h was the debtor, and there- 
fore the defendant could not alſo be indebted, for there cannot 

| be a double debt on a ſingle loan. But it had been other- 

wiſe, had the plaintiff declared ſor money delivertu to ſuch 

a perſon at the requeſt of 3 for then the Joan had 


xy been to the defendant himſelf. 
4 : | ep v. | But where the plaintiff i in this xk decked: for money 
Hardy. lant to the defendant's wife at his requeſt 3 and it was attempt- 


5 Will 388. ed. to arreſt the judgment on the authority of the caſes 
above, the court held, that a loan to the wife at the huſ- 
band's requeſt, was a loan to the huſhand himſelf,” and the 
plaintiff had judgment; for Gs uns m4 wife are bur 
one perſon. | 


6. % The breach el in the 8 ſhould al- 
« ways follow the undertaking ſtated, or the gore can- 
not have Judgment,” | 


- Wright v. Jokn- | For where in unge, the det Arcen that tho 
ſon. defendant undertook to deliver an harſe of the 'plaintift's in 
1 Vent. 64. at good plight as he borrowed bim ; and the breach aſſigned 

| was, that he had not delivered him at all. The defendant 
had judgment; for the breach was ene with * 
undertaking, 


Harman v. 7, In aſſumpit a the absent in conbderation of 205 
Owden. to deliver on or before ſuch a day, as the 5th of June, corn 
0 or ſueh, that defendant did not deliver on the 5th of June, is 
a good aſſignment. of the breach, though the defendant 
nil ght have delivered it before that time: for the deſendant 
* on non afſumpſit, give a delivery before that day in 
evidence; and as the defendant could not make a tender 
before that day, it ſhall not be Nalin that the r 


was there to receive it ſooner.” 


8. „ Tf the plaintiff i in bis declaration 8 wy re- 

te cite a ſtatute, and that Hat ue is ihe ground of the action, 
s and milrecites it, it is fatal: for ſo the plaintiff would 
& not prove his whole declaration, the Bunge, e the 1 
3 thing: to be 2842 . | 


In 


1 if t 


35 
| i Hes 10 recover hilli © to the Antiff Rann v. Green. 
as vicar of Triaity pariſh — Cater an order pln engen 474. 
the chancellor and the two chief juſtices, for the payment | 

of tithes, in purſuance of a power give ven to them for that 

purpoſe by ſtatute 4 & 5 Phil. & Mary, the plaintiff in 

his declaration ſtated the ſtatute to be the 4th of Phil. & 

Mary. For which variance he was, on producing the ſta- 

tute, and It Ry to I the 822 and Sch wow e 

nonſuited. | 1 9247 


, e t, the day o the om + laid i in a the bean = 
east: vv. * it 
For where the plaintiff in this action Acre on x pro: © Cole v. Haw- 
miſes to pay the 16th of Jan. 1706, the defendant Plead- rige: 
ed a#tio non accreuit i ao ſex annos. The plaintiff FOES: h. 5 
that a bill had been filed 23d 7 an. 1714, and that the cauſe 
of action aroſe within ſix lo before. Defendant . 8 
murred 8 and ſhewed for cauſe a dej parture : for 
e aſſumpſit was within ſix years fee ing the 23d 
of Fan. 1714, it would not be on the 05 laid in the 5 
claration, viz. 16th of Fan. 1706, which is more than 
ſeyen years, and ſo there was a departure in aſſigning a 
different day: but the demurrer, was over-ruled, for this 
being a parol promiſe, the time alledged in the declaration 
is only matter of form, not of ſubſtance ; ſo that not being 
a departure in a material part, there ſhould have tee a pe- 
cf demurrer Knee of * not a en one. 


* where the plaintif, who was a taylor, — this Howard v. - | 
If 5 and ſix ſeveral promiſes were laid, all upon the 16th niſon. | 
| of... October, the defendant pleaded infra etatem to all gene- Os Ys 3 
rally. The plaintiff replied as to tus of the promiſes, that spicer. 
the defendant was at the time of making theſe of full age, 2 Stra. 806. 
and as to the reſt, that they were pro neceſſurio vit. The 3: TT. 
defendant demurred, for that the promiſes being all laid on 
the ſame day, that it was repugnant, that he could not be 
at the ſame time of full and not of full age: but it was held, 
rhat the time was a circumſtance in no wife material, nor 
part of the iſſue; that the plaintiff was not tied to a precile 
day in his declaration, and if the defendant force him to 


vary, that it was no departure. WW br „ß adi wh 


And fo where the cauſe of action! is to yy on 4 PTY King v. Bray. 
is day of the requelt is not material; for it may be laid Sid. 68. 
at one time in the declaration, , and a  Fequelt . at pagther 
time given in evidence... | 127 an 
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Pugh v. Robin - So where the plaintiff declared on promiſes; the breach 
ſon. . was aſſigned on the 6th of November, and the declaration 
1 Term Ker. us of the ſame day, being the firſt of Michaelmas term: 
to this there was a ſpecial demurrer for cauſe, that the de- 

claration bore date before the cauſe of action; the promiſe 
being laid the firſt day of the term, and there being no 
fraction of a day allowed: but the demurrer was over-ruled; 
for the firſt day of term is only to be reckoned from the 
time the court began to fit, and ſo the breach might pre- 

cede it. 5 e 11 

But where the day makes a part of the contract, and 
„s ſo is of ſubſtance, in that caſe aſſigning a different day, 
3 . in the replicatian from that aſſigned in the declaration, 


« would be a departure.” 


Stafford v. As is the caſe in an action on a promiſſory note, in which 

Forcer. quot. the day is material, and of date * 806. 8. C. 

x $tr%.22 As where the plaintiff declared on a promiſſory note, dated 
| in 1704, and the defendant pleaded actio nom accrevit infra 
Er annos; the plaintiff replied a bill filed in 12 Arm. 1714. 


For this judgment was arreſted. 


- Deſborough v. | 9. In afſumpſit on an inſimul computaſſet, the lime and \ 


| Kelly. place ſhould be laid where the account was ſettled, or it 
Ld. Kym. 533. will be error; for which in this caſe judgment was re- 
„ | F He Hl 


Erſkine v. Mur- 10. In declaring on a 31 of exchange againſt the acceptor, 

it is ſufficient in the declaration to alledge generally 

that he accepted it without averring that it was in writing ; 

for ſuch acceptance is only neceſſary to charge the drawer 

Vith coſts and damages, and has no operation as to the ac- 
tion between the holder and the acceptor. 


7585 ray. 
2 Stra. 817. 


Rawlinſon v. As by the cuſtom of merchants an executor or adminiſ- 
Stone. trator may indorſe over a note or bill of exchange. If in- 
3 Wil. 1. dorſee brings an action againſt the maker of a note, he 

- ſhall not be called upon for a profert of the letters of ad- 
miniſtration, for they are in the indorſer's hands, not in 
King v. Thom. So where payee of a bill of exchange being indebted to 
8 Rep. the teſtator, indorſed over to the executors a bill of ex- 
| * change; it was adjudged, that the executors might declare 

. as ſuch agajnſt the acceptor. 1 
1 Lee v. Welſh, 11. The plaintiff declared in aſumpſit for goods ſold 

2 Stra. 793. and delivered, but omitted in his 5 2110 to ſay, c In 
| . conſideration of which the ſaid . undertook and faithfully 
TY F e 


1 
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promiſed,” &c. Aſter a judgment by default, it was re- 
verſed upon error, there being no promiſe laid in the de- 
claration. Fl Pg; es ein = 
12. In declaring under the fatute of frauds, the plaintiff : Raym. 450. 
need not in his declaration ſhew any note in writing ; but 

it will be ſufficient for him to produce it on trial. | 


13. In afſumpſit againſt an infant, one count in the de- Truman v. 
claration was au account ſtated, and there was a general ver- 3 
dict; judgment was arreſted: for ſuch count is bad as x ue 
againſt an infant, who is not to be preſumed to he compe- 
tent to enter into an account. SY i 
14. The ſurviving partner may bring an action for Bullock v. Jack- 
goods ſold and delivered in the lifetime of his partner fon. | on 
{ante 1 17.); and in ſuch caſe the promiſe ſhould be laid N 
to have been made to botk in the lifetime of the deceaſed 2 
partner, and the breach aſligned that the. defendant had 
not paid to the plaintiff and his partner in the lifetime of 
his partner, nor to the plaintiff ſince the partner's death. 


15. In aſſumpſit by the aſſignee of a bankrupt, the de- Rigg v. Wilmer 
3 E 45 the . was indes to the 1 Sera. 697. 
bankrupt, and being ſo indebted aſſumed to pay him, with !- 
out any aſſumpſit to the plaintiff (the aſſignee) through 
the whole declaration. It was held well on demurrer, 
being like the caſe of an executor who always declares on 

a promiſe to the teſtator. | 


In ofſumpſit by the aſſignees of a bankrupt, if it is 
upon à contract entered into (as for goods ſold) by the 
« bankrupt before his bankruptcy, they muſt declare as 
% afſignees; but on a contract entered into by the bank- 
« rupt after his bankruptcy, they may declare in their 
* own names, and not as aſlignees.” 5 | 


For where the bankrupt had been a lighterman, and gens v. * 
after his bankruptcy ſold 0 lighter to the — who Bm 
paid him 3o/. part of the purchaſe, the aſſignees difco= 5 
vering the matter, inſiſted upon having the lighter deli- 
vered to them, or tlie purchaſe- money paid to them; on 
which the defendant agreed to pay them the remainder of 
the purchaſe- money, deducting the 3o/. for which the pre- 
ſent action was brought, and they declared without flating - 
9 77 as affignees. The objection was taken as to this 
mode of declaring, but over-ruled; and on'a motion for : 
a new trial, it was reſolved, that as the property belonged 
to the aſſignees, that the bankrupt was to be confdered as their 
agent in the ſale, which they afterwards adopted, and that 
therefore the declaration was good, ee. 
1 | 2 Ih. 
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16. . FR 
on a contract made by himſelf reſpecting the m; | 


teſtator, he need not name himſelf executor. | 
Rogersv.Cooke. | But the plaintiff cannot join in the ſame action a FER 


Balk. 10. due to himſelf and another as executor or adminiſtrator; 


Sers. 74. the evidence produced from the 


— 5 for the colts to be recovered are entire, and he can never | 
1 Wil. 111. diſcover how much he is to have as mar cen bag aol EXE= 


8. P. cutor, and how much as his own. 


Per Buller, Juſt. But an executor may join in the Coins ee 
3 Term Rep. ſeveral counts for money had and received by the defend- 
W ant to the uſe of the e, and to the uſe of the executor 


"as ach. 
Bigg v. Malin, And in declaring np are an executor on a pron by 
Hutt. 27. his teſtator, it is not neceſſary to ſet out in the declara- 
—_ Eliz. 59. tion that the defendant has afſets; for if he has not, it 
Legatey Pinch- ſhould lie on him to diſcharge himſelf by his plea; and if 
jon. he pleads non-aſſumpfit, he has * Fa edrancage.” | | 


Cro. Jac.. 293. 


2. OF THE EVIDENCE GN THE PART OF THE | 
Wr b 5 


| | 1. « As the olaintiff is bound to 1 on a ſpecial 
te agreement, where there is ſuch, he ought to prove the 
« contract flated in his declaration expreſsly as laid). 


Anon. Ihe plaintiff in this caſe declared on an agreement by 

1 Id. Rm. the defendant, to deliver him good merchandizable corn. 

3 Holt. Proof of an agreement to deliver gond corn of the . fort, 
was held not to ſupport the declaration. 


Hockin v. So where the declaration was, that the defonitant had 
Cooke. agreed to ſell /o many bufhels of corn, and breach in the non- 
4 Term Rep. delivery. In evidence it was proved, that the contract 
3 was for the ſale of ſo many buſbels Hartland Dnay meaſure, 


_ which was half a gallon more than the ſtandard i incheſter 
buſhel : this was held to be a fatal variance, for the buſhel 
mentioned in the declaration could 1 mean the ſtatute 


| ſtandard buſhel. Abs f . $i 


Paynde v. So where the agreement 1 on was to * to 


' Hayes, Od. the plaintiff ſtock on the 22d of 255 and upon the trial 
okers book was to 


Bull. N. P. 145: transfer on the operithg : though the broker ſwore that the 
22d of Auguſt and the opening were the ſame, yet it was 
Wa a variance, and plaintiff was nonſuited. 


„ For the agreement burg the ee of de the aden, muſt 
RET... be a "_ ne | 77 
, | For 


For where th 


189 


e plaintiff declared on a contract, whereby Churchill s. 


he was to buy of the defendant all the fat and tallow Wins. 


which the defendant ſhould have to diſpoſe of for twelve 
months, from giſt of 4. 1 784. at four thillings per ſtone: 
the agreement proved was, that the plaintiff, was to give 
four ſhillings, per ſtone, and / be gave any ather perſon more, 
that he was to give the ſame to the defendant. For this vari- 


x Term. Rep. 


447. 


ance Eyre, C. B. nonſuited the plaintiff; and on a motion 


for a new trial, the court held the judge's direction to be 
right, for that the contract produced in evidence was dif- 
ferent from that declared on, and ſo the variance was fatal. 

And it has been held, that though the plaintiff has a 
count in his declaration on a quantum meruit, as well as on 
a ſpecial agreement, yet if at the trial he proves a ſpecial 
agreement, but different from that laid in the declaration, 
the plaintiff cannot recover on either count; not on the 


Weaver v. 
Burrows. 

M. 12 G. 1. 
Bull. N. P. 139. 
I Stra. 648. 
3 


firſt count, becauſe of the variance; nor on the ſecond, be- 


cauſe there was a ſpecial” agreement. 


Soif the promiſe alledged be proved, yet if it appear to King v. Robin« | 


be made on a different confederation from that {tated in the ſon. 
plaintiff's declaration, or it it be proved to have been made 


on that _ conſideration and another, it ſhall not ſupport the 
declaration. | | | Ig | 


80 where divers conſiderations are alledged, ſome good 


>; 


and ſufficient, others idle and vain : if thoſe which are good. 


be proved, it is ſufficient, though the plaintiff fails in proof 


of the others. But if all the conſiderations alledged are 


good, all muſt be proved: for the promiſe ſhall be deemed 


to be ſounded on all theſe conſiderations which are good 


and lawful. Ante 133. 71 TONY 
« But where an agreement is in the alternative, and it is in 


e the option of the party bringing the action to ſue on either part 


« of ite where he does ſo bring his action on one part, he 


« need not ſtate the. whole of the agreement, for having 
<« made his election as to one it then becomes abſolute, 
and he need only ſtate ſo much as gives him a right to 


* 


+ 


Cro. Eliz. 79. 


Bradburn v. 
Bradburn. 
Cro. Jac. 149. 


© ſue; but where. the option of che alternative is in the 


* defendant it is otherwiſe.” . 


As where under the lottery. act. 17 Geo. 3. c. 46, “A F 5 
penalty of 50. is given againſt any perſon who ſhall, in Pearce. 


conſideration of money, undertake to pay any, ſum of money, 
on the event of any ticket or chance in the lottery.” The 


„ 


deſendant gave a policy, whereby he - undertook either to 


pay a ſumof money, viz, 20/; or give an undrawn ticket in 


caſe the number of the policy was drawn. The plaintiſf 
ſued for the penalty under the ſtatute, as an agreement by 

the defendant to pay money in conſequence of the drawing of 
Res 1 5 | | the 


4 


Dougl. 15. 
I Term Rep. 
_ COL. 


6 
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the ticket; but it was decided, that under this agreement the 

defendant had an option, either to pay money or deliver a ticket, 

therefore the plaintiff could not declare as for a poſitive 

contract to pay 20/. and that no action would therefore lie 
e 


againſt the defendant, as having the option, he might per- 


form the part not prohibited, that is, deliver an undrawn 
ticket. 


Harris v. Oke at 


Wincheſter, 


« Such is the caſe of aſſumpſit general, but if the plaintif | 
cc declares on a ſpecial — in indebitatus aſfſumpſit, 


"IN Bal x. N. P. 139. and has alſo other general counts in his declaration, if he 


Payne v. Ba- 
comb. 


Dong). 628. 


Anon. Salk 282. 


« fails in proving the ſpecial agreement, he may go into 
« evidence on the general counts.” 


The rule laid down ſeems now to be ſettled, though 
formerly the queſtion ſeemed to be doubtful. It firſt oc- 
curred before Lord Mansfield, who in the laſt caſe per- 
mitted the plaintiff to go into evidence on the general 
counts, he having failed to prove the ſpecial agreement; 
and this was afterwards confirmed by this caſe, where in 
aſſumpſit the plaintiff declared on ſpecial agreement to pay 
his proportion of the expence of a ſuit, and the _— 
failed in proving it, he was allowed to reſort to the 
neral counts for money laid out and expended, and re- 


covered. 


2. © The plaintiffs proof muſt correſpond with his 
ec title, as laid in the declaration.” 


For where the action was for money had and received | 
to the uſe of the plaintiff, and the evidence was, that the 
money had been received by the defendant on account of 
the plaintiff's wife, who was an executrix, the plaintiff was 
nonſuited : for the contract to pay was proved to be to the 
perſon in a different capacity from that declared on. " 


So where the plaintiff declared as 'executor, on a 


miſe to the teſtator, and on non- aſſumpſit infra ſex annos 


pleaded, gave in evidence a promiſe made 10 himſelf with- 
in that time. It was held that it ſhould not have been 
given in evidence in ſupport of the declaration, but that 


the plaintiff ſhould have declared on a promiſe to himſelf. 


Buller N. P. 
1 29. 


« So in aſſumgſit againſt ſeveral, a joint debt or contract 
* muſt be proved; for otherwiſe, "the noo would not 
cc correſ pond with the declaration.” - Hs 


« But where the perſon bringing the action 1 looked - 
« to the faith of ſeveral partners, who are in buſineſs to- 
« gether, and has relied on their joint credit, though but 
tt one FRO 2 the partners has n other al 


« ſhall be tharges, unleſs ng. few a_ diſclaimer, and 
« proof of the act of one ſhall charge them all.” . 
Therefore, where d and the other defendants 

were bankers, and Layfeeld ſold a lo ticket in the 

Double exchange lottery. (in which ſev bankers were 

truſtees) to the plaintiff, and undertook to pay the prize 


141 


— V. Layfield 
& alt. 
Salk. 292, 


ariſing from it, the other partners were held to be liable, 
no diſclaimer appearing, for the lottery having been con- 


ducted by bankers, the plaintiff appeared to be well 
grounded in looking to the joint credit of Layfeld's part- 
ners. | 


« inſimul computaſſet, that the plaintiff was obliged to prove 
« the exact ſum laid, but that idea is now exploded, and 
« the plaintiff may now recover part of the ſum demand- 
e ed on this count as well as on any other.” 


3. © It was formerly the opinion, that on account of Thompſon v. 


Spencer. 


Paſch. 8 Geo..3- 
Buller N. P. 


129. 


But the court will not admit any evidence of an ac- Lincoln v. Parr. 


count current, and unliguidated; for that would involve the 


court in a tedious examination. The account therefore 


muſt always be exhibited as an account fated. The practice 
now is to refer caſes of this ſort to ar itration. | 


2 Keb. 781. 


- 


4. One of the moſt uſual counts in declaring in this 


_ « action is for goods ſold and delivered; as to that which it 
« is enacted by ſtatute 5 Fac. 1. c. 12. That the ſbop- bool 
« of a trader fhall not be evidence after the year ; but it is not 
« evidence within the year, except under particular circum- 
« ſtances, as where no better evidence can be had; that is, 
te if the perſon.is living who delivered the goods, he muſt 


« be 5 for that is the beſt evidence which can be : 
« . vs Doe | | 


But where it was proved, that the ſervant who made the 

entries was dead; proof of that and of his hand-writing to 

the entries, and that be was accuſtomed to make entries, 

was held to be good evidence, and that no other proof of 
the delivery was neceſſary : for it is ſimilar to a witneſs's 

* atteſtation to a bond. Oe oe 

So where in an action for beer furniſhed to the defend- 


ant, the evidence of the delivery was, that it was the uſual 
way of the plaintiff's dealing for the. draymen to come 


Pitman v. Mad- 
dox. 


Salk. 690. 


Priee v. Lord 
Torrington. 
I Salk. 285. 


every night to the clerk of the brewhouſe, and give an 
account of the beer delivered out; to which the draymen 
ſet their hands: this bein TR and that the drayman 


was dead who had delivered the beer to the defendant, but 


that it was his hand-writing ſubſcribed to the book, it 


Was 


af , 


142 ee. 
was heid to be ſufficient evidence. But had the Ls 
been living, he muſt have been produced. 


Clerk v. Bed- But where the plaintiff, to prove the delivery of wine to 
ford. the defendant; produeed a bock Which belonged: to his 


— N cooper, Who was dead; but whoſe name was ſet to ſeveral 
| articles, as wine delivered to the defendant, and a witneſs 


was ready to prove his hand- writing; Lord Raymond refuſ- 
ed to admit it, ſaying it differed from Lord - Torringtor's 
eaſe, for there the witneſs faw- the Tees: * n 5 | 


delivery) ſign every fight. - 
« And where the witneſs who made the delivery i is kim- 
e ſelf called; he may uſe his book of accounts to e 
4508 his memory, but not further.” | 


Tanner v In an action for goods ſold, the ben who trove he 
8 42 delivery, took it from an account which he held in his 
Alf. 1756. hand, which he faid was a copy pr the day-book which he 
MSs, . had leſt at home; and it being objected that the original 

3 ought to have bren produced, > og zaron Legge ſaid, that if 


he woull ſwear poſitively to the delivery from recolleCtion, 
and the paper was only to refreſh, his memory, that he 
might make uſe. of it; but if he could not ſwear to the 
delivery further than as finding them entered in his book, 

that the original ſhauld, be produced and the witneſs ſay- 
ing that he could not ſwear. from. Wale her, the 6 ome 
was nonſuited. 


. 80 a man's book of accounts is no ene him, 
Raym. 745. though it may be againſt him, for" it cannot be un evi. 
dence than his on teſtimony which i is inadmiſſible. | 


Dixon v. 5. In a trial concerning the delivery of. goods. according 
988 to agreement, the factor who made the agreement was admit- 
n good witneſs, though he 2vas to have a ſhilling in the 
| nd on the ſule: for he was a mere go- betweer the buyer 
and ſeller, and ſo might be a good witneſs for 2 02 
having no intereſt more on one ſide than the other- 


| bhelley's caſe. 6. In afſumpſit againſt a an executor, and lene 9 
{RF Salk 296. pleaded, the plaintiff muſt notwithltanding prove his debt, 
N or he ſhall recover but one penny damages though there 
be aſſets; for the plea lies AGEUIR, * w_ tera 


quantum of it. ; 


£4. Fr. Seymour In an action againft an. executor, the caſe was eited on . 
v. D. of Somer- a bill filed for a legacy; it was ſaid. tb. have ruled at the 


| 2 2 Rolls, that 27 15 executor of ads * on a ae was 05 
Ercoke. | 8 i en 
Wincheſter FLY 333 N | | „„ 
Sum. Aff. 1772, ; 7. In 


Caam Juſtice 
-  Aſhhurtit. 
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ſuns off mamey in deſebarge, of the debt, is often offered as proof 
of the admiſſion. of: the debt, but it is not coneluſive; for 
it was ruled by Lord Mangfeld-in this caſe, which was by 
an- inn-keeper for an election bill, that if a leſſer ſum was 
offered on account of a debt due, and in part of a bill, that 
it was good evidence; but if it was offered as a compro- 
miſe it was no cvidence at all, and ought not to be re- 


ceived, for a man may wiſh'to buy peace at any rate: and 
if the offer be made to ſettle diſputes, it ought not to be 
heard, as otherwiſe it would be impoſſible to enter into any 


treaty for accommodation at all. 


9. « t is a general rule, that the huſband or wiſe, 
« ſhall not be admitted an evidence for or againſt each 


« other.” BY 


| Ia 
8 J In. this action the defendant having Mered to pay a Gunn v. M.Oul- 
Sitt. Trin. 1759. 


And therefore in an action for wages carned by the 14;1 v. Hill 
wife, Chief Fuftice Lee refuſed to let the wife's confeſſion of 2 Stra. 1094 


a receipt of 20/. be given in evidence. 


80 where in an action for goods ſold and delivered, Bentley v. Cook. 


brought by the plaintiff as 27 ole, the defendant brought Trin. 24 G. 3. 


the huſband to prove that 
ſuited : but the nonſuit was ſet aſide on the ground of the 
impolicy of a the huſband or wife to be witneſſes 
for or againſt each other. . | 


« But to this there are ſome exceptions,” | 


iſt.“ Where the. huſband was not concerned in the 
« action, but the evidence was collateral to diſcharge the de- 


e fendant by charging the huſband.” 


0 e was a married woman; he 
was admitted by Jiſtice Buller, and the plaintiff non- 


As in an action againſt the defendant for his wife's wed- Willianis v. 


ding clothes; the defence was, that the goods were fur- Johnſon 


niſhed on the credit of the wife's father, and the mother 1 Stra. 504. 


was called to prove it, and allowed to give evidence to that 


effect, though it charged her huſband. 


2dly. So where the action was for nurſing the defend- Anon. 


ant's child ; the Chief Juſlice admitted the wife of the de- 1 Stra. 527. 


ſendant's declarations of her agreement to pay four ſhil- 
lings a week, as evidence to charge her huſband: this be- 


ing 2, matter uſually tranſacted by women. 


9. In actions upon policies of inſurance, as to what 


ſhall be proof of intereſt and of the loſs, it has been de- 
ci. % nne 403 wit 4 ; FER IM 


In 


"na 


- 
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nber Red- In affmpfit on a policy of inſurance to prove the bill of 
— the conſignee was called, who ſwore that he re- 
the cargo under that bill of lading, and that was 
holden to be ſufficient without proving the captain s Hand: 
then to prove the nature of the loſs, the captain's proteſt 
vas offered in evidence, and it was objected to, as the 
captain himſelf ſhould have been called, or his depoſitjon 
had on a commiſſion. De Grey, Ch. Fuftice, held, that the 
proteſt was not ſufficient- evidence, without ſome parol 
evidence how the loſs happened, particularly here where 
the loſs happened in port, when there might be a variety 
of perſons who ſaw it beſides the ſailors who might be 
gone abroad. The maſter's proteſt is evidence of ever 2 
thing againſt himſelf, but not how any particular 1 10 
happened. FEY 


e But rong preſumption, if the beſt evidence that can be 
ec had, be admiſſible and good.” N 


As in offurpf mpfit on a poli of aſſurance. Proof that the 
Green v. Brown. | | 

— * ſhip has never been heard * will be good to ores total 255 
loſs. 


10. «© In cher caſes ith beſt evidence to be had muſt 
always be. given.“ And therefore in declaring on a note 
„ of handy cr bil of exchange, or ſuch contract in writ- 

« ing, the note, bill, or cantract, muff ſelf be. produced in evi- 
« dente, except the original be loſt; in which caſe a copy 
tc 1s good evidence.” 


ee tube: ot where an original note has been loſt and a copy is 
x Atk. 446. tendered in evidence, ſufficient probability muſt be ſhewn 
; ct tothe court to ſatisfy them as well of the loſs as that the 


Trin. 1772. 
MSS. 


original note was * defore plaintiff will de. allowed 


to read it. 


Per Holt. So- if a man deſtroys a thing intended to be evidence 
| Mic. 10 Geo. 2. againſt him, a ſmall matter will ſupply it: as where the 

x Lord Raym. defendant tore his own note of hand, a ern r "ws | 
* admitted as good evidence. 


In this caſe in an iſſue out of Chancery to prove the hand- 
Id 6 
— er writing of a perſon whoſe name was ſubſcribed to a de- 


384. claration of truſt, the evidence of a perſon who had cor- 
reſponded with him, though he had 1 never wow. him __ 
; was admitted, and held good. 0 
Wills v. But in this caſe, which was debt on a value: wi to prove 
Singer. payment, the defendant's counſel produced a receipt, with 


| ns Len the name of the perſon who it was ſaid was uſed to re- 

. money and do buſineſs for the plaintiff; but his 
WN was 50 proved by a witneſs, wr" | 
ceiv 


ceived letters from him but had never ſeen him write; it 
was contended. on the authority of the above, caſe, that . 
ſuch evidence was ſufficient; but Karyn ſaid, that 
was only becauſe the writer lived abroad, and ſo that perſons 
who had ſeen him aurite were out of the reach of a ſubpena ; he 
therefore rejected the evidence, and the plaintiff had a 


11. © The ſentence of foreign courts of juſtice are: com | 
« cluſive evidence here of all matters of which they have 
« cognizance.” i f 


As where the action was to recover a loſs on an inſurance Barzillay v. 

of a ſhip from Liverpool to Amſterdam, warranted Dutch ogg % 

property; in evidence it was proved that the veſſel in her park Ins. 430: 

os to Amſterdam had been captured and carried into 8 
St. Males, where ſhe was condemned as lawful prize, 

as an Engliſh ſhip. The court of K. B. were unanimouſly 

of opinion, that this ſentence legally pronounced by a 

court of admiralty of France having juriſdiftion of ſuch 

queſtions, ſhould be deciſive of the queſtion as to the neu- 

trality : and the defendant (the inſurer) had judgment. 


« Neither will the court here examine into the grounds 
e of the condemnation made by the foreign court, nor 
« queſtion its legality (Saloucci v. Woodmaſs, Hil. 24 Geb. 
« 3.) unleſs the grounds of the ſentence appear on the 
« face of it, and they manifeſtly contradict the concluſion 
e the foreign courts * drawn, or are unjuſt, and con- 
_ « rrary to the law of rations,” | 


As where the action was on a policy on the ſhip Thetis, $aloucci v.fohns 
a Tuſcan ſhip, warranted neutral property. It was found by ſon. : 
the jury that the ſhip and goods were neutral, that ſhe — of 
had been captured by a Spaniſb privateer and condemned. 4 
1ſt. For refuſing to be ſearched, and firing on the Spaniard: 
2dly. For not having a charter party on board. The 
captain had anſwered theſe two grounds, 1ſt. By on 


that he refuſed to be ſearched, and fired on the Spani 
ſhip, ſhe having hailed her under falſe colours: 2dly. 
That having taken in goods by, the piece, that no charter 
party was neceſſary; The court held that there were 
ufficient grounds to ſhew the condemination not to have 
— legal, and that therefore it Thould not conclude the 
inſured. UE e ary Dun 9 


I now proceed to che pleadings and eridenes on the 1 
| of the defendant. . 1 5 1 n gs 


4: 
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2. of Tits PLeaDiNGs on THE PART” of THE | 
. " preENDANT: e 
1. & The plea mould always anfwer to the promiſe or 
« ondertaking as laid in the declaration.” -“ 

— Re Therefore in afſumpfit by the afſignees of a bankrupt, the 
ter. — defendant pleaded that the cauſe of action did not accrue 

2 Stra. 919. #9 the bankrupt within fix years; on demurrer it was held 
ill, for the plea does not anſwer to the promiſe laid, which 
is zo the aſſignee, and it N the plaintiff from proving 
any promiſe made to himſelf, if iſſue was joined on that 


Woodward v. _ So the plea muſt anſwer to every part of the declara- 
Robinſon. ( tion? ; | | 


2 Stra. 302. £ FEAT 
Weeks v. For if the plea be pleaded to the whole promiſe, and is 
Peach. an anſwer but to a part, the whole plea is nought, and the 


alk. 179. plaintiff ſhould demur. But when it is pleaded to and 
anſwers but to. a. part, it is a diſcontinuance. As in of- 
ohnſon. ſumpfit on three ſeveral promiſes, and the plea only goes 
| Salk. 180. to two of them, it is a diſcontinuance as to the third, and 
if it be a record of the ſame term, the plaintiff may hau 
judgment by nibil dicit for ſo much as is uncovered by the 


Lampleighy, 2. „ Where the promiſe is to arife from any conſide- 

Braithwaite. ct ration to be performed; when it is performed, the de- 

Hob. ros. 4 fendant cannot traverſe the conſideration alone or by itſelf; - 
cc forit is then incorporated and coupled with the promiſe : 

«but where it is executory, the plaintiff cannot bring his 

cc action till the confideration is performed; and if the 
« plaintiff brings his action before the conſideration is 
« performed, the defendant ſhould traverſe the perform- 
cc ance and not the promiſe, for they are diſtin in 
& Be”. v 77 | 

Cro. Jac. 483, 80 the defendant cannot plead in bar, that he revoked 

| « and countermanded his promiſe.” - _ 

Howe v. Beech. For where the plaintiff declared that in conſideration 

3 Lev. 244. that he would ſolicit and conclude a certain buſineſs for 

\n Cam. Scac- the defendant which he had with J. S. that he would 

Foweracres. pay, c. but before that he had concluded it, that the 

2 Roll, Rep. 39. defendant had countermanded him after he had had great 

SP. - pains and trouble: it was adjudged, that he ſhould re- 
cover in aſſumpfit the whole ſum promiſed, and not to be con- 
fined to a quantum meruit for what he had done. 


3. „Mar- 
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9, cc Matters of law that do not go to the giſt of the 
« ation, but to the diſcharge of it, muff, be pleaded + ſuch 
F as accord and ſatisfaction, the ſtatute of limitations, 
« Kc.“ 
1. Accord and ſatisfaftion is a good he in afſumpſt : : but ts 
it muſt be performed at the time of the plea. 75 


In afſump/it the defendant pleaded an accord between Shepherd v. 
him and the plaintiff, to do ſeveral matters, in bar of the Lewis. | 
demand, and averred the performance of part, and that he fir h 
had tendered the performance of the remainder. On demurrer, 
the plea was held to be ill, for accord ſhould only be pleaded 
when executed ; for then only it is a ſatisfaction. 


% For a bare accord without ſatisfaction is no plea.” 


Therefore where the defendant pleaded ec that his ſe- Heathcote v. 
veral creditors, one of whom was the plaintiff, had come Creokſhanks., 
to an agreement to accept a compoſition in lieu of their Term Rep. a4. 
reſpective debts from him, to be paid within a reaſonable 
time, which he tendered. and was ready to pay.” This 
was held on demurrer to be no plea to this action for the 
whole demand: for it was a mere accord without ſatisfae- 
tion, an agreement unexecuted, and being without con- 
ſideration, was nudum pactum, and ſo could not bind: the 
party. But per Juſt. Buller, if the defendant had affigned 
over all hit effects to a truflee for his creditors in order to pay 
them all pro rata, it had been a good bar. 


2. Payment is a good plea under this head of fatiefac- Van 
tion: it was in this caſe demurred to, as amounting to the Morſe. 
general iſſue, but the demurrer was over-ruled : for it * 
admits a good cauſe of action though en by a ſub- 787. 
fequent tranſaction. 


So is payment of a le br ſum. before the th} but this muſt Abbot v. 
always be pleaded, for it is not a performance which de- Chapman. 
ſtroys the being of a promiſe but a collateral agreement * Lev. 8. 
that ſupplies the place of it. But ſuch evidence may ”" 


given in mitigation of damages. 
„ And wherever accord and ſatisfaction is leaded, it x Stra. 426. 
« muſt appear to the court to be a reaſonable and ſa- 


„ tisfaction, and be accepted by the plaintiff as ſuch, | Tuch 
te as a better ſecurity.” Andſo 


A bond may be pleaded in bar of a fimple contraft debt. | Reade, | 


08 The fatute of limitations is the next plea in va] 1 e's Z 
<« ſhall conſider. And this muſt always be pleaded, and Anon. * _ 
«© cannot be given in evidence on the. general iſſue: for hag 0 | 
OR ˙ 1 — > 
, * lates 1 Ld. Raym, 9 
| | 147. | 
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Gray v. 


Mendez. 


1 Stra. 556. 


e lates to the time of making the promiſe, but the ſtatute 
cc refers to the time of pleading.” - 


' This plea is founded on ſtatute 21 Fac. 1. c. 16. which 


enacts, « that all actions of aſumpſit muſt be brought with- 


« in fix years from the cauſe of action accrued.” 


I ſhall, firſt, enquire againſt what demands it runs. 2dly. 
What ſhall prevent it from attaching. 3dly. How it is to 
be pleaded. | | EE. 


1. Againſt what Demands it run. 


1. „ The ſtatute of limitations runs againſt every de- 
« mand ſo as to be a complete bar notwithſtanding any 
cc meſne acts intervening, ' as the bankruptcy, coverture, &c. 
«© of the parties.” | 


For where in afſumpſet by the aſlignees of a bankrupt - 


and plea of non-ofſumpſit infra ſex annos, the plaintiff replied, 


that fix years were not elapſed. at the time of the afſignmert. 
On demurrer the defendant had judgment: for though 


the ſix years might not have elapſed at the time of the 


aſſignment, yet as they were elapſed at the time of bringing 


the action, the ſtatute was a good bar; for the time of limi- 


tation continued to run notwithſtanding the bankruptcy 


and all meſne acts whatever; and it would be to defeat 


the ſtatute as to all ſimple contracts, if an aſſignment at 


demand within fix years before the time of ſuing out the 


the end of five years and a half was to ſet all at large 
again. | 535 oo 
2. The ſtatute of limitations runs alſo againfft bills of ex- 


change and promiſſory notes: which muſt be ſued for within 


fix years, or the holder will be barred. 


3. The ſtatute is a Hoon plea in bar to an action by an 
attorney for his fees, though inſiſted in this caſe that ſuch 
demand was out of the ſtatute, as the fees aroſe on a ſuit 


" which was matter of record. | et 


4. « In the ſtatute is an exception of accounts current be- 
cc teen merchants, againſt which the ſtatute ſhall not run. 
« That clauſe is fully explained by this cafe,” 


The defendants were executors of the executor of V. 


W. and to this action of afſumpfit pleaded non aſſumpſerunt 
infra ſex annos. The plaintiff replied, that he had ſued out 


a bill of Middleſex on the 3d of June, 1755, 28 Geo. 2. and 
that the teſtator in his lifetime had promiſed to pay the 


writ. 
>. 3 es 


% ** 
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writ. The aſſumpſit was founded on a bill, and the firſl Wace v. 
item of it was in 1746; and all the items, except the laſt, bet gon | 
were above fix years ſtanding before the bill of Middleſex B;. . 
ſued out: It was contended for the plaintiffs, that this be- Buller N. P. 
ing an account current, and the laſt item within the time 149. 
of limitation, that this ſhould draw the former items out of 
the ſtatute. But it was ruled by Juſt. Denniſon, that the 
clauſe in the ſtatute about merchants accounts extended 
only to caſes where there were mutual accounts and reci- 
procal demands between two perfons; not to caſes be- 
tween a tradeſman and his cuſtomers, for thoſe are not 
merchants accounts: and he was therefore clearly of opi- 
nion, that the ſtatute was a complete bar to every part of 
the demand of above fx years ſtanding. 1 

5. In the ſame ſtatute is a ſaving of the right of in- 
« fants, feme coverts, non compos, perſons impriſoned or beyond 
C ſzas, 80 that the ſtatute does not run againſt any de- 
« mand that they may have againſt others, provided they 
« bring their actions within fix years after their diſabili- 
cc ties removed.“ of FE | f 

1. But though the rights of infants are ſo ſaved, yet Chandler. . 

may infants at any time, during their minority, bring their Vilett. | 

actions by their guardians, and recover any demands due IS ING 
to themſelves. ee e , . 
2. So in the caſes of perſons beyond ſea, their rights Rochtſchile v. 
ire ſaved. To non aſſumpſit infra ſex annos pleaded on a bill 228 4 
of exchange by the defendant, the plaintiff replied, that 3% __ 
he had been beyond ſea till ſuch a time when he brought 
his action, and this was held good. The principal point in 
this caſe was, whether this clauſe in the ſtatute extended 
to actions of aſſumſſit, it being contended that it was con- 
lined to actions for words: but that was over-ruled. 


But this clauſe in the ſtatute only extends to perſons 

, who are actually beyond ſeas.” i 

For where to non aſſumpſit infra ſex annos, the plaintiff King v. 

replied, That when Fe pre of An accrued he 5 re- Walker R 

ident in foreign parts out of the kingdom of England, viz. 286, 7 A 
at Glaſgow in Scotland, and therefore could not bring his 
action fooner. This replication was held ill on demur- 

rer, for the exemption did not extend to him, as Scotland 

was not a foreign part within the meaning of the ſtatute, 


- 


the expreſs words of which are beyond the ſear. 8 
Iberefore a foreigner or perſon reſident abroad ſhall strithorſt v. 
never be barred from bringing his action, from any length Græme. 
of time while out of the kingdom; for the ſtatute does not 3 Will, 145. 
| e eee 


% 


0 
5 


4 


ſection of ſtat. 21 Fac. which gives a year to commence a 


reverſed. 


Wil | | | 1 V. - 
Huggins. 

2 Strg. 907. 
Fitzgib. 8 1. 


Cod v. Hill 
Exec. of Clark. 
I Will. 134. 


cauſe of action firſt accrued, the ſtatute is. a complete 
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begin to run till he has come into it; though any of the 


perſons who . are under the diſabilities mentioned in the 


ſtatute, may nevertheleſs during the time ſuch difabilities 
exiſt, bring their actions. 3 


The plaintiff was therefore never barred in his action by 


reaſon of his own abſence from the kingdom; but as it 
often happened that the defendant was out of the kingdom, 
and though he could not be ſued, yet the time ran to bar 
any demand againft him: it was therefore enacted by ſtat. 
4 & 5 Ann. c. 16. « That where any perſons againſt whom 
« there is cauſe of action ſhall be beyond fea at the time 


cc of ſuch cauſe of action given or accrued, fallen or come, 


« that the perſons who fhall have ſuch cauſe of action 
ce ſhall have liberty to bring their action againſt them 
cc within ſuch times as are limited for bringing the 
« ſaid action by ftat. 21 Fac. 1. c. 16. after their re- 
« turn.” | | | | 


6. * the caſe of executors, If the fix ears be not 


elapſed at the time of the teſtator's death, if the executor 
zakes out proper proceſs within the year, it will ſave the bar 


by- reaſon of the limitation, even though the fix years 


within which the demand accrued be elapſed before 


proceſs ſued out. And this by the equity of the 4th 


new action, in caſe the firſt judgment has been arreſted or 

. 

So if the executor brings an action, but dies before 

ment and the fix years run, his executor may notwith- 

Aanding bring his action; but he muſt bring it within one year 

| the death of his teſtator, unleſs he has been delayed by 
its for the adminiſtration, or ſuch like cauſe. 


It ſhould ſeem that if an executor is out of the king- 


dom, that the clauſe of the ſtatute extends to. him : but in 
all caſes, if the plaintiff has been in the kingdom when the 
cauſe of action accrued, from that time the ſtatute begins 
to run even though he then departs from it: ſo that if he, 
(or if he dies) his executor or adminiſtrator, does not 
bring the action within fix years from the time of the 


dar. | 


\ 


7. © In all caſes where money is to be recovered back 


ce where it has been paid by miſtake, or for a conſideration 


„ which has happened to fail, the ſtatute of limitations 


# begins to . the time the money was fo paid, 


for 
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u for from that time the right to recover it back ae- 


- As where the defendant was adminiftrator to his uncle, Bree v. Holbech. 
V. H. and found among his papers a mortgage deed for Pougl. 630. 


1200/. which he. aſſigned for that ſum to the plaintiff, it 
was afterwards diſcovered that this deed was a forgery ; 
but that it was unknown to the defendant at the time he made 
the alignment. This action was brought to recover back 
1 200l. ſo paid, to which the defendant pleaded the ſtatute 
of limitations, he having received the money from the 
plaintiff fix years before; and it was held to be a good bar, 
though contended that the ſtatute ſhould only begin to run 
from the time the fraud was diſcovered, whgh was within 
ſix years. But it was held, that if any fraud appeared in 
the defendant, as if he knew when he made the aſſignment 
that the deed was a forgery, that it might take the caſe 
out of the ſtatute, OE | 


But where money of a perſon who had died inteſtate Cary v. Steven- 


had been received by the defendant before adminiſtration ſon. 


was granted to any one, it was held that the ſtatute ſhould * Salk. 421. 


not begin to run from the time of receiving the money, 
for then no one had a title to receive it; but it ſhould begin 


* 1 # 


from the time of the adminiſtration granted. | 


. 


* 


2. What ſhall prevent the Ratute from attaching, 


1. © The firſt is a promuſe by the defendant to pay the debt Bland v. 
ce after the fix years have elapſed; for this is a revival of Haſclrig, 
te the A ie nd no new conſideration is required: for 
the plea admits a cauſe of action before ſix years. 6 


As in afſumpſit on a promiſſory note, and aon Angle Yea, Bart. v. 
t 


— — — 


at the Mic. : G. 3. | 


infra ſex annos pleaded : on the trial it appeared, tl 
_ defendant was ſurety in the note for 7. S. and that fix B. R. 


years were elapſed fince the note was given; but that Buller N.P. 


upon demand within the fix years, the defendant, ſaid, 749: 

« You know I had not any of the money myſelf, but I am 

willing to pay half of it.” The court were of opinion, 
that this promiſe took it out of de ſtatute. Ft 
« And a conditional promiſe to pay will take the demand 

« out of the ſtatute, as much as an expreſs one. 


| In indebitatus afſumpſit for goods, and non afſumpſit infra ferling «. 
fex annes pleaded, the plaintiff gave in evidence, that the a eo . 


pe FO were ſold above fix years ago; and that the de- Salk, 29 


the | | 
Y9u-” This promiſe, though conditional, was held to * 


760. 


4 
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mme demand out of the ſtatute ; for the defendant by ſuch. 
promiſe waived the benefit of the ſtatute as much as by 


an expreſs promiſe. | 
5 But the promiſe muſt be a promiſe u pay.. 13 
Owen v. For where in an action by an executor for money had 
Woolley. and received to the uſe of the teſtatrix, and non aſſumpfit 


2 . 7 infra ſex annos pleaded: the evidence proved that the de- 


148. fendant ſaid, I acknowledge the receipt of the money, but 


the teſtatrix gave it to me.” Mr. Baron Clive directed the 
jury to find for the defendant: for ſuch an acknowledgment 

could not amount to a promiſe to pay, when the defendant 

infiſted that he had a right to retain the money as a gift. 


Bland v. | It as held ia this caſe, That where ſeveral are bound 


| Haſelrig. jointly and ſeverally in a note or other undertaking, if a 


2 Vent. 159 joint action is brought againſt all, and they plead the 

ſtatute of limitations, proof of a promiſe by one within fix 

years will not ſupport the action, even againſt him who 

3 made the promiſe. But this caſe ſeems now not to be law 

Whitcomb v. on the authority of the caſe of Whitcomb v. Whiting: for 

Whiting. there, in aſſumpſit on a joint and ſeveral promiſſory note, 

Doug]. 629. in the action which was- againſt one only, payment of in- 

| tereſt by another of the drawers, was held a ſufficient ac- 
knowledgment to take it out of the ſtatute as to all, and the 

plaintiff recovered accordingly, „ 


Vea v. Foura= 2. © But a promiſe is not neceſſary to take a demand out 


ker. 4 of the ſtatute; for the ſlighteſt acknowledgment of the 
2 3 cc debt has been held ſufhcient, as to ſay ; ©1658 your 
Pee debt and I will pay you,” or « I am ready to account, 


Cowp. 548. © but nothing is due to you.” 


6 And what is an acknowledgment of the debt, is matter 
« to be left to the jury.” V 


Loyd v. Maund For where the defendant, on the action being com- 
2 Term Rep. menced, wrote a letter to the plaintiff's attorney in very am- 
biguous terms, neither expreſsly admitting nor denying 

the debt; the plea was the ſtatute of limitations, and the 
plaintiff relied on the letter as an acknowledgment, ths 
Judge being of opinion, that it did not amount to an ac- 
knowledgment, nonſuited the plaintiff: but on a motion 
for a new trial it was held, That it ſhould have been left 
to the jury whether it amounted to an acknowledgment or 
not. . | I „ 


3. « The next mode by which the ſtatute is prevetited | 
ff from becoming a bar, 18 by having ſued out proceſs out of 


« ſome court before the fix years elapſed, and having pro- 
« ceeded on it.” 5 


1. A latitat ſued out within ſix years ſhall be good to Helſiſhe v. 
| * 


revent the ſtatute from running, though no bill of Mid- 75... 40 
. . o 7 8 — ha 7 550. 
dleſex preceding it is ſhewn. 80 a capias is good without Metcalf v. 


2 original. Burrewes. 
9 Buller N. P. 


2. „ So though the writ ſued out has been an informal 151. 


cc one, it ſhall yet be ſufficient.” As where an attachment Leadbeater v. 


of privilege was ſued out againſt an attorney, but was in- Markland. 
er 3 the — * — of being made returnable * ue Rep. 
on a general return: it was however held ſufficient to pre- 8 | 
vent the demand from being barred by the ſtatute : for the 

clauſe in the ſtatute 'which permits the plaintiff to bring a 

new action within a year, where the firſt judgment has 

been reverſed, allows for informality, fince it takes notice 

of ſuits ſtayed for irregularity. TR | 


„ But though irregular or infazlIagaceſs may thus 
« prevent the ſtatute from a wh MELIDceſs which is 
« impoſſible or a nullity, ſh a} | 
« ſtature.” 


plaintiff replied a bill of 4: * teligd u prox, poſt 2 Salk. 421, 


was returned non e inventus, Wa 4 te continuances, 
and relied on this as proceſs deen the ſtatute's at- 
taching on the demand ; but on demurrer the defendant 
had judgment, for there cannot be ſuch a bill of Middle/ex 
as this is returnable the very day of the teſte; and the plea 


of the ſtatute of limitations is to be favoured. Wy 


. 3: So if the plaintiff has levied a plaint in ofſumpſit in an Story v. 
inferior court, it ſhall prevent the ſtatute of limitations 4 N 
from running againſt him, if he avers in his declaration * _— 


above that it is for the ſame cauſe of action. 


And if an action has been ſo commenced in an inferior 2 
court, and the defendant removes it by habeas corpus to the une. 
King's Bench; though the fix years have elapſed before the Ss tae 
removal, yet the ſtatute does not bar the action, if the com- Buller N. P. 
mencement of it in che court below was within the time. 15. 

; 8 nls b ; * | 


J. If therplaintiff files bis 551] in Chancery, and pending Anon. 


the ſuit chere, the ſtatute of limitations runs againſt his 1 Vern. 273. 


demand, and-hisubill is afterwards diſmiſſed as a matter 
properly cognizable at law; in ſuch caſe the court will in- 
tertere and fave his right, by not ſuffering the ſtatute to be 
pleaded in bar of it; though in this caſe it is ſaid, that a 

8 7 | bill 


ae nnoc, the Groen v. Rirett. 


S | * E 
9 ** 
% * -Y 
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Anon. 55 

2 Atk. I. 

I Atk. 282. 
Anon. 

2 Chan. Caſ. 

217. 


Lacon v. 
Lacon. 
2 Atk. 395. 


bill depending in Chancery for fix years is not ſufficient to 


take a debt out of the ſtatute of limitations ideo guere. 


But if a plaintiff has been delayed by the defendant 
himſelf as by injunction ſtaying proceedings, till after the 
fix years have run, in ſuch caſe the plaintiff ſhall not be 


barred. | 

5. But it is neceſſary that a ſuit ſhould be continued : for 
though a writ has been ſued out, yet if there have been 1: 
proceedings on it, the ſtatute ſhall run againſt the demand. 


Therefore wherever to non afſumpſit infra ſex annos the 
plaintiff replies a writ ſued out within the fix years, he 
muſt alſo ſhew the continuances in the ſuit ; and a zaliter pro. 
cefſum, & c. is not ſufficient. | | Ft 


« And the continuances muſt be by regular proceſs.” . 


3 v. Bayer. For where to a plea of the ſtatute of limitations the 


3 Term Rep. 


plaintiff replied, That he had ſued out a bill of Middleſex in 
Mich. Term 1785, which had been regularly continued to 
Mich. 1789, when he ſued out an 95A, At of privilege for 
the ſame cauſe of action to which the defendant appeared: 


to this there was a demurrer, when it was decided, That 


Finch V. Wil- 


ſon 


1 WAI. 167. 


Whitehead v. 
Buckland. 
Style 373. 
401. a 


44 of time, yet by the reference to the 
C ceding term, the proceſs might ſeem to precede the time 
« when the debt was in fact barred, and fo take it out of 
cc the ſtatute.” - „ 8333 


to keep the ſuit alive there muſt be a continuance of the 
original writ ſued out; that here the firſt proceſs was by 
bill of Middleſex, of which an attachment of privilege (being 
a crit of a different nature) could not be a continuance ; and 
the defendant had judgment. | 


So the continuances muſt be pleaded where the cauſe has 
been commenced by latitat or common clauſum fregit : but where 
the plaintiff replied to the plea of the ſtatute of limitations, 
an attachment of privilege ſued out againſt the defendant 
(being an attorney) on a certain day within the fix years, it 
was held, that the continuances need not be ſhewn ; for an 
attachment of privilege in C. B. is in the nature of an ori- 
ginal worit, in which no continuances are required to be 
ſhewn, but merely the teſte. ate RE 


6. « If a bill of Middleſex or latitat has been ſued out is 
ce the vacation, it by fiction of law al hears teſte as of 
« the laſt day of the preceding term; it might therefore 
« happen, that though a demand was barred in point 

day of the pre 
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It was therefore decided in this caſe, That where to a Johnſon & alt. 
plea of the ſtatute of limitations the plaintiff replied a — 
{atitat ſued out and teſted of the laſt day of the preceding 2 en 
Michaelmas term, at which time the demand was not bar- 2 Burr. 950. 
red ; that the defendant ſhould not be bound by this arti- : 
ficial reference to the laſt day of term, but might rejoin 
and give in evidence the true time when the proceſs was 
ſued out, fo as to enable the ſtatute to attach on the de- 
mand. e . ö 
Wherever therefore the plaintiff endeavours to take ad- Lambert v. 
vantage of this reference, the defendant ſhould rejoin; — Pe 
and in his rejoinder ſhew the :rue time <vhen the writ was B. K. 


ſued out. | | 1 9 Oo N. P. 
a 5 


If the defendant pleads uon afſumpfit infra ſex annos ante Ofman v. 


liged to prove the taking out the original, becauſe there is Buller N. P. 
a particular e in the replication: but if no 149. 
particular day be 

taking out of the original. 


But there ſeems little foundation for that diſtinction; for Buller ibid. 


* — 


though a particular day be named in the replication, yet 
the plaintiff is not bound to prove a promiſe on that day: 
and the manner of pleading to avoid the neceſſity of prov- 
ing the original at the trial ſeems to be miſtaken: for in 
ſuch caſe the plaintiff ſhould reply, that he ſued forth the 
writ on ſuch a day, and that the defendant promiſed within 
fix years of that day, and conclude with an averment : and 
then the defendant is at liberty to take ifſue in his re- 
joinder, either on the time of the writ being ſued out or 
on the promiſe being made within ſix years of the time 
mentioned, they being alledged as diſtinch facts in the re- 
plication; and when the defendant takes iſſue on one of 
theſe facts, he admits the other to be true, and ſo it need 
not be proved. ern; 1 


And where to a plea of the ſtatute of limitations the Burnell v. 
plaintiff replies a bill of Mzddleſex ſued out on a day certain, Braund. 
and the defendant rejoins that he did not promiſe at any erage m_— 

time within fix years next before the ſuing out any precept 1xss. 
_ called a bill of Middleſex, the plaintiff cannot give parol evi- 
dence of the time of ſuing out the eurit only, but he muſt pro- 
duce the ꝛurit itſelf, for the writ ſtated in the replication is 
not admitted, but the iſſue is joined, that the defendant 
did not ſue out any writ. 5 


8. « By 


156 


cc has been arreſted or reverſed for error, or the 
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8. « By ſe. 4. of ſtat. 21 Fac. 1. c. 6. 6. if the 1 
efendant 


cc has been outlawed, and the fix years expire, the laintiff 


Sould v. 
Johnſon. 
2 Salk. 422. 


Collins v. Bun- 


ning. 
Caſ. K. B. 
444. 


Powell v. 


Pierce. 


Bull. N. P. 152. 


« may bring a new action, provided he does it within one 


cc year after ſuch judgment has been arreſted, c. or the 


64 outlawry has been reverſed,” 
3. How the $ tatute is to be pleaded. 


“ Where the cauſe of action is to ariſe from an executor 
ce conſideration, as ſome act to be performed and a —_— 
« to pay in conſequence of it, there non afſumpſit infra. ſex 
& annos is not the proper plea; for the afſumpſit does not 
c ariſe till the conſideration is performed, which may be 
long after the promiſe made: it ſhould be a&fio non ac- 
ci crevit infra ſex annos. 


As in afſſumpſit the plaintiff declared that, in ode | 
that he, at the requeſt of the defendant, would admit A. 
and B. as gueſts to diet them, that the defendant promiſed 
to pay ſo much, and avers that he did ſo admit them: the 
defendant pleaded non aſſumpſit infra ſex annos, and on de- 
murrer it was held to be a bad plea: for it was not mate- 
rial when the promiſe was made, if the cauſe of action 
was within fix years, from which time only the ſtatute be- 
gins to run, and the dieting might be long after. 


« This is the caſe of aſumpſit generally; where the ac- 
* tion is indebitatus afſumpſt it is different, as this laſt is for 
te a ſubſiſting debt.” 


For where to ſuch an aQion of indebitatus afſumpſit, 
founded on a promiſe to pay on demand, the defendant 
pleaded non afſumpfit infra ſex annos, and the plaintiff de. 
murred for cauſe, that the plea ſhould be “ that there was 
« no demand within fix years,” or * non aſſumpſit within 
cc ſix years after demand: but the court held the plea 
good t © for an indebitatus afſumpſit ſhews a debt due at the 
« time of the promiſe made, and ſo the plea is good.” 
But it had been otherwiſe had the duty ariſen from a cplla- 


teral matter. 


4. Another plea in this action is nn in the Aue 

if: for if pleaded, it is a ſufficient bar to the action for 

e defendant; or if proved at the trial, that the plaintiff 

was a bankrupt at the time of the work or labour done, it 
will be ſufficient to nonſuit him. | 


« But this is a good plea only where the action is 6 a 
« debt due to the bankrupt before his bankruptcy, for he m ay 


« maintain an action for what he earns after his * 


For 
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For where to aſſumpſit for buſineſs done as an attorney, Chippendale v. 
the defendant pleaded that the plaintiff was a bankrupt, 88 
and the commiſſion in full force, the plaintiff replied that * en 
the buſineſs was done after the afhgnment, .and for the neceſſary B. L, 459- 
ſupport of himſelf and his family; to this was a rejoinder that 
the plaintiff had not obtained his certificate, and a demur- 
rer. The court were of opinion, that though the aſſignees 
might ſeize the bankrupt's future effects, yet that no other - 
perſon could ſay that he had not a property in his own earn- 

ings, that the aſſignees could not contract for the bank- 
rupt's labour, nor let him out, and therefore they over- 
ruled the demurrer. 1 | „ 


« But if the defendant pleads bankruptcy in the plaintiff, 
ee he muſt alſo plead the commiſſion and aſſignment.” 


For where he pleaded only that the plaintiff was a bank- Cary v. Criſp. 
rupt, and ſo all his goods, &'c. belonged to the commil- Salk. 108. 
ſioners, the plaintiff demurred and had judgment; for till 
the aſſignment the property of the goods is not taken out of 
the bankrupt. | 7 

2. & So that the defendant was a bankrupt and had obtained 
His certificate, is a good plea to diſcharge all debts due 
« before his bankruptcy.” „ Fl 


1. But it is a bar to ſuch debts only as could be proved 
under his commiſſion. | 1 . 
Therefore where the plaintiff had joined the defendant paul v. Jones. 
in giving a warrant of attorney to confeſs a judgment as a 1 Term Rep. 
| ſecurity for money payable at a future day as a ſurety, the 599 
defendant became a bankrupt before the plaintiff had paid 
any money on account of the ſecurity, though it had been de- 
manded of him before the defendant's bankruptcy; it was 
adjudged, that though a party is liable for another by a 
contract prior to 3 yet if he has not actually 
paid the money before the commiſſion, he cannot prove it 
under the commiſſion, and ſo he is not barred by the cer- 
tie, 4 ; . 1 
So where the caſe was, that the plaintiff having become Goddard v. Van- 
bail for the defendant, a judgment was obtained againſt him derheyden. 
on the bail bond in Michaelmas Term 1763, on which he 3 WE 262. 
brought a writ of error; in March 1564, the defendant be- 
came a bankrupt : in Trinity Term 1764, the writ of error 
was non-proſſed, and in January 1765, he paid the money 
to the plaintiff in the action, and in May 1765, the bank- 
rupt obtained his certificate. To an action brought the 
bankrupt pleaded his certificate, which was held to be no 
bar; for as the plaintiff had not paid the money till long 
| | N after 


764. 


2 Black. Rep. \ 


# - 
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| after the bankruptcy, he could not ſwear that it was a debt 


N due at the time of the bankruptcy, and ſo could not prove 
it under the commiſſion, and therefore it was not barred by 
« But where the debt could have been proved under the 
« commiſſion, the certificate ſhall be a bar to the action. 
Brooks v. Lloyd, Therefore where the plaintiff had joined the defendant 
x Term Rep. 17. as ſurety in a bond payable by inſtallments, and after de- 
* 9 fault in the firſt inſtallment the defendant became a bank- 
640. S. P. rupt; it was held that as this could not have been proved by 
ſtat. 7 Geo. 1. c. 31. under the bankrupt commiſſion, that 
it ſhould be diſcharged by his certificate, which therefore 
was a bar to the ation, OL 
2. „ But 2 by his certificate a bankrupt is diſ- 
© charged from all debts due at the time of the commiſ- 
c ſion ſued out, yet he may make himſelf liable for a debt due 
« before his bankruptcy, by a new promiſe before his certificate 
E « Stained. | | 
Trueman v. As in this caſe, where the bankrupt was indebted in two 
Fenton. notes to the plaintiff, who did not prove them under the 
Comp. 544 commiſſion, and on cancelling them the bankrupt gave him 
a note for little more than half their amount; this was 
held to be a good debt, and recoverable after the bankrupt 
had obtained his certificate. 

Cockſhot v. But had the note been given as a conſideration to induce 
Bennet. the plaintiff to ſign the defendant's certificate, it had been 
3 void under ſtat. 5 Geo. 2. ox if it had been obtained by co- 
708. ante . ercion, it had been in like void. 


Wickes v. Stra- 4. A certificate under a joint commiſſion ſhall diſcharge 
han. a ſeparate debt ; for ſeparate debts may be proved under a 
* Stra. 1257- joint commiſſion by a Chancellor's order on petition. . | 


5. « By ſtat. 5 Geo. 2. c. 30. The effects of a bankrupt 
« againſt whom a ſecond commiſſion has iſſued, are always 
c liable to his debts, except on the ſecond commiſhon he 
ic has paid fifteen ſhillings in the pound; therefore in fuch 
« caſe the certificate is no bar.” | | 


Thornton v. And though the jirft commiſſion had been ſuperſeded by con- 
Dallas. ſent of the creditors, they having received a compoſition, + 
Douglas 46. yet in the caſe of a ſecond bankryptcy, the bankrupt muſt 
Pay fifteen ſhillings in the pound: for the ſtatute has the 
words in it, ( compounded their debt. 


Theſe 
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| Theſe are caſes in which the bankruptcy has happened 
at the time of the action brought, and the certificate been 
obtained. | | 


I. But where the cauſe of action was before the bank- Graham v. 
ruptcy, and the action commenced during the bankruptcy, —_— 
but the certificate not obtained till after the judgment, ſo that it DK 


could not be pleaded, the bankrupt ſhall be diſcharged by _ 
application to a judge. 4 ent Ms 


2. Where the party becomes bankrupt after the action com- Paris v. Salkeld, 


menced, he may plead the bankruptcy puis darrein continu- 1 Will. 137, 
| ance, which muſt be received if verified by affidavit ; but 73% 


in ſuch caſe it is not ſufficient to ſay, 5 that on ſuch a day 
« he became a bankrupt ;? but he ſhould add, “ that he 
« had conformed to the ſtatutes concerning bankrupts,” or 
it is bad. ee 


| Note. When a bankrupt is ſued, it is uſual to apply by 2 Will. 41. 


motion to the court to diſcharge him on common bail, 
which on a proper affidavit, is done or refuſed according to 
the circumſtances; as in this caſe. | 


5. The next plea I ſhall conſider is that of a Tender. 
| «© Wherever the defendant admits the money is due to 
c the plaintiff, it muſt be pleaded in the form of a ten- 
« der.” wet 1 


For where to afſump/it for money had and received, &c. French v. wat - 


the defendant pleaded non aſſumpſit to the whole of the plain- ſon. 
tiff's demand, except ten guineas; and as to that ſaid, that 
he war ready and had always been ready to pay the ſame ; this 
on demurrer was adjudged to be a bad plea: for whether 
defendant was always ready to pay or not, is not ifſuable ; 
it ſhould have been pleaded as a tender.” 7 | 


* 


2 Wilſ. 74. 


1. Where the agreement is to pay at a certain time a Giles v. Hart. 


tender at that. time, and always ready, is a good plea; but Salk. 622. 


| Where the money is due and payable immediately by the 
agreement, the party muſt plead our temps prift from the 
time of the promiſe : and therefore in ſuch caſe this plea rs 
bad after an imparlance, for by that it appears thar the de- 
fendant was not always ready. x. TER. 


But a tender may be pleaded after an impatlance by leave Bailey v. Hold 


of the court, under particular circumſtances : as where the writ ſtone. 
was returnable in Eafter term, and the declaration not de- 
_ livered till the day before the Eſſoign day of Trinity term, 


and 


Trin. 16 & 17 
Geo. 2. 


Buller N. P. and the defendant lived in Shrepſbire, ſo that the agent 
136. could not get inſtructions in time. „ „ 
2. Where the action is indebitatus aſſumpfit if the defend- 


tet . , 
ant pleads a tender, it muſt be with a tout temps priſt gene- 


| a8alk.623- rally; for where it was that he was zout temps priſt after the 


tender, it was held ill on demurrer: for it is not enough 
that he was always ready after the tender, for the money 
was due before, and the neglect of payment was a delay, a 
breach of contract, and a cauſe of action; and therefore 
the plaintiff ſhould have judgment for the time which was 

_ unanſwered. ” ops r 


Johnſon v. Lan- 3+ It was adjudged on demurrer, that a tender was plead- 
. able to a quantum meruit. | | 


Stra. 576 | | : if; | 
Ferrand v. 4. Where there is no certain time in the promiſe for 
Pearſon. payment of the money, the defendant is to be always 


_ 2 Geo. x. ready, and when he pleads /emper paratus, the plaintiff muſt 
Buller N. P. in his replication ſhew a ſpecial requeſt and refuſal, if there 
x56. de any, for the requeſt laid in the declaration is not mate- 


h rial nor traverſable. : 


Lancaſhire v. #5. Where a time and place is fixed for payment, if the 
Killingworth. parties meet, he that pleads a tender muſt alſo plead a re- 
2 Salk. 023. fuſal, or ſuch plea will be bad on demurrer, though good 
after a verdict; but if one be abſent, the other muſt ſhew 
that he was at the time and place, and made the tender; in 
which caſe he muſt ſhew at what time of the day he was 
there, and how long he ſtaid ; for he ought to ſhew that he 
has done all that could be done to accompliſh what by his 
* he was bound to do. 5 Co. 114. Yelv. 38. Cre. 
ac. 13. 6 1 


And in ſuch caſe, the laſt part of the day is the time by 
| law appointed for a tender, unleſs the circumſtances of the 
y caſe point out another time, as payment on the transfer of 
ſtock, which muſt be from ten to twelve. 


Clemens's. A tender, and that he has been always ready ſince the 

Reynolds. death of the inteſtate, is a bad plea by the adminiftrator : it 

Sayer Rep. 18. ſhould be that his inteſtate was at all times during his life 
from the making of the promiſe ready to pay, and- that he 
has been always ready ſince his inteſtate's death. _ 


Under the head of a tender falls the caſe of payment of 
money into court. { my 1 
Pether v. Shel-- 1. For wherever the defendant pleads a tender, he muſt 


always pay the money into court he admits to be due; for 
| 0 . tak woithout 


W 


ton. ; 
1 Stra. 638. 


488 U 0er. | 161 


without, that, it eee dithe plaintiff may 6gn judg- 
men. 
2. If the POL" ays. money into court, but So not Hand v. Lady 
afterwards pay the plaintiff Bit ce up to that time, the * 
Plaigtif may 8⁰ an with, his action. Ee N 2 Stra. 1220. 


3. If after money paid into court, the plaintiff proceeds 3 Black. Con. 
in his action, it is at his qyn peril: for if he does not prove 34. 
more due than is ſo paid. into court, he ſhall be 8 ited, 
and the deſendant have his coſts; for. a, tender ad refuſal Go RR 


As 1 


4A to whe Hall be a gr 15725 — is ſettled, 5 


; „That if the defendant "Rt a Ender in bags it is Wade's caſe 
ſufficient, for it is the receiver's buſineſs to tell it: but if 5 Co. 8 
the defendant ſays, « here, I am ready to pay you, „ and * 
yet holds the bags all the time under his arm, it is no > good 
tender. | 2 2 


— 


2. A tender in ſoreign money made current FF procla- 8. O. 2 Ref, 
mation, is a good tender. 


And Note. That the defendant cannot plead non * Dowgall v. 
It to all the counts and a tender beſide. 1 5 


6. Another yi] in this action is that of Tafancy. 


Though this may bs, alſo given. in evidence of the gene Darby v. 
ral iſſue of nan affumpſit, for the promiſe of an ſafes s is abſo- Bouc Boucher. 
 Tutely void. n 
« The general rule in the caſe of infants is, that they 


« are liable on no contracts, except for neceſſaries, as meat, 
© drink, education, clothes, Wc.” 


1. But neceſſaries for an infant's wife are neceſſaries for Turner v. 
himſelf, and he ſhall be liable; but if furniſhed in order for _ 
the marriage, he is not liable: for ſhe was not then his wife, Ken. 
nor the goods furniſhed on his credit, | 


2. So if one under age contracts for the . of nis Bac. Max. 
child, it ſhall be deemed a lawful contract, and * ſhall be 18 Mar. 
liable, 


„ whatever 1 is for the benefit 2 an infonts Org 
«ſhall be liable to in ir ail action.“ | 


162 
Evelyn v. Chi- 


cheſter. 
3 Burr. 1717. 


Y | | 
ASSUMPSIT. 
As where a copyhold eſtate deſcended to an infant and a 
reaſonable fine was aſſeſſed, it was adjudged, that indebita- 


tus aſſumꝑſit lay againſt the infant for that fine when he at- 
tained his full age, he having enjoyed it during the time of 


bis infancy. And Fuftice Yates was of opinion, that it 


would lie during his infancy, though debt would not. 1 £9. 
Raymond, 30. . | 
Zo if a leaſe be made to an infant, and he occupies and 


enjoys under ſuch leaſe, he is chargeable for the rent in- 


curred during the time he continues in poſſeſſion. 


4. But though an infant is liable on his contract for ne- 
ceflaries, yet if one /ends money to an infant, even to pay 
for neceſſaries, the infant is not liable; for it may be mil. 
applied, and therefore the law will not truſt him with the 
expenditure; but it is at the peril of the lender, who muſt 
lay it out for him, for then in fact it is providing him with 
neceſſaries: beſides, the afſump/it is founded on the lending, 


not on the application. 


So that if the plaintiff proved that the money was lent 
to pay for neceſſaries, and applied to that purpoſe, he might 
be entitled to a verdict: but in ſuch caſe the defendant 
ſhould rejoin and take iſſue on the expenditure. 


« And therefore in ſuch caſe, where infancy is pleaded, 
« © that the goods were neceſſaries,' is the only proper re- 
« plication.” | 


| Clowes v. Brock. For where in afſumpſit on a farrier's bill and infancy 


2 Stra. 1101. 


pleaded, the plaintiff replied, that it was for neceſſaries 
for the infant's horſes : on demurrer, the replication was held 
to be bad : for non conflat, that the horſes were neceſſaries for 
the infant. The replication ſhould have been generally, 
« that they were neceſſaries, and then have felt it to 
evidence, if the things ſurniſhed were not neceſſaries, 
from the circumſtances of the defendant's health and for- 
tune. 4 


5. Goods furniſhed to an infant in the way of his trade, 
c are not necefſaries, and therefore he is not liable; for the 
« law will not allow him to trade, which may ruin him.” 


Whittingham v. In aſſumpſit ſor goods fold and delivered, the defendant 


Hill. 
Crs. Jac. 494- 


pleaded intancy, replication: that they were pro neceſſario 
victu & apparatu ad manutentionem families fue. The de- 
fendant rejoined, that he was a mercer at Shrewſbury, and 
bought theſe wares to ſell again, and traverſed that they 
were fro neceſſario, & c. demurrer thereupon : and per 

| | | curiam, 


ASSUMSTr. 


cuiiom, this buying for the maintenance of his trade, 


though he gains thereby his living, ſhall not bind him, for 


an infant ſhall not be ound by his bargain for any thing 


| but meceſlaries, as meat, drink, or learning. 


| And this was ſo ruled by Chief Juſtice Lee in this caſe, Whywall v. 


which was an aCtion for tobacco, 


who was an infant and kept a ſhop. in the country; which“ 


the court held would not lie againſt an inſant, whom the 
law would not ſuffer to trade. | 


Though in another caſe before Mr. Baron Clarke, wherein Bull. N 


the defendant gave nonage in evidence, it appeared that 


he had ſet up a farm, and bought the ſheep from the 
plaintiff to ſtock it: the judge charged the jury to find 
for the plaintiff; and ſaid he thought the law ſhould not 


put it into the power of infants ſo to impoſe on the reſt of 


| the world. * 
e And ſo much are the contracts of infants deemed void 


« for any thing but for neceſſaries.“ 


ſent to the defendant, Champion. 
Stra. 1083. 


Pa I54. 


That if an infant contracts debts for articles not neceſ- Stone v. Withy- 


JO Po | nd his executor promiſ- | t it Poole. 
ſaries, and dies, a se P es to pay, yet itt. Eliz. 146. 


ſhall not bind the eſtate : for the contract on which the 
promiſe was founded being void, the promiſe ſhall be 
deemed fo too. 75 N 


c But where an infant is ſub potgſtate parentis, and living J Le, 
Bj | 
Ar 


« in the houſe with his parents, he ſhall not then be labl 


* even for neceſſaries. 


Therefore where the action was for caps, and other or- 


inbridge v. 


namental apparel; it being proved, that the defendant Pickering. 


was an infant, and lived all the time with her mother; it 
was ruled by the court, that under theſe circumſtances the 
infant could not bind herſelf even for neceſſaries; for that 
what was fit and proper for infants under ſuch circum- 


ſtances was to be left to the direction of their parents, and / 
allowing ſuch contracts would be to encourage extrava-/ . 


gance, 


Black. Rep. 


6. « But though an infant is thus exempt from all de- Southerton v. 
* mands, except for neceſſaries, yet if goods, not neceſſaries, Whitlock. 
have been delivered to an infant, and, after his coming of * . 60. 


« age, he - promiſes to pay for them, he thereby ratiſies the 


contract, and ſhall be bound to pay. And what 
amounts to ſuch confirmation ſhall be matter to be left 


« to the jury.” 
3 M 2 . 5 66 But 


7 RN | ASSUMPSIT. 
« But where an infant ſo binds himſelf by à new pro- 
« miſe, he ſhall not be bound farther than the rn ex- 
cc tends.” 1. wy 
Green v. For where under! A 150 of this ern iſſue infancy Was 


Tracker. given in evidence by the defendant, the plaintiff's counſel 


| * — then gave evidence of a promiſe af! aft ter he came of „ 8 to pay 


half-a-crown in the pound ; it was ruled by Juſtice Foſter, that 
this new promiſe ſhould bind him to Pay to the extent of it, 
but no further, 


eie +. And where to a * of infancy 8 ling replies, that 
Carruthers. the defendant had ratified his promiſe after coming of age, 
1 Term Rep. and the defendant rejoins that he had not fo ratified his 
_ promiſe after full age, upon which iſſue is Janet It is 
ſufficient for the plaintiff to prove the promiſe ; and the 
proof that the defendant was not then 9 60 age lies upon the 
defendant, though the aſſertion that he was of full age 
makes part of the plaintiff's replication z for whether of age 
or not, is a matter which lies within the defendant's own 

knowledge, and not within the plaintiff's. 1 0 


Ickyll v. Pater- But where there was a plea of infancy y, and at the trial 
ſon. the counſel for the defendant would have called his father 
i RA to prove his nonage at the time of the contract: the court 
TIM refuſed to admit him, for he was named guardian on the re- 
| cord, and ſo was liable to the cofts of the action. 


« But where the plaintiff relies on a new promiſe made 
cc after full age, the infant muſt always be ie on the 
6 femple contract. | 


For where an IN t a chariot 8 * es, and gave 
5 ona x. Dives a. fngle bond for the ae after, at 2 — 4 
Trin. 29 Car. a. to pay, this matter being ſpecially found, the court was 
Ball N. p rc. Of opinion that the contract was ſo extinguiſhed by the 
Bull N. P 255” bond, that it did not remain to be a conſideration for his 

promite at full age, and ſo they gave judgment for the de- 


fendant. 
_ Ayliffv. Arch- But if the things furniſhed were neceſſries, an infant may 
dall. bind himſelf by bond, but it muſt be in a bond to the exact 


Cre. Elia. 290. amount and value of the neceſſaries furniſhed ; for where 
4. _ it was with a penalty, it was adjudged to be void, but that 
a ſingle bond had been good. 


- Pufſllv. Lee, And fo where an infanc; gave a ſingle bill for payment of 
1 Lev. $7. Rn it was held good againſt the infant. | 


7. © But though an undertaking or. promiſe i 1 1 to 


© an infant, in confderation of ſuch Oy tc thong) 
« this 


ASSUMPSIT. a 


| « he may maintain an action on it. 

As in this caſe, which was that of mutual promiſes to Holt v. Woed. 
marry, and one of the parties was an infant, the infant re- 2 Stra. 973. 
covered damages for breach of the promiſe of marriage. 


« this is void; yet, if the promiſe is for the infant's benefit, 


7. In afſumpft under the ſtatute for uſe and occupation of Lewis v. Willis. 
an houſe,* by permiſſion of the plaintiff ; nil habuit in tene- T WIL 314. 
mentis is a bad plea. For the action is founded on the pro · | 
miſes, and therefore if the plaintiff had an equitable title, 
or no title at all, yet if the defendant enjoyed by permiſ- 
ſion of the plaintiff, it is ſufficient. For it is not neceſſary 
for the plaintiff to ſay, that it was his houſe, any more 
than in aſſumpfit for goods it is neceſſary to ſay that they 
were his goods. But the plea would be good. at com- 
mom law, for there an intereft is ſuppoſed to paſs from the 
. | 98 „„ | 


9. «„ A judgment for a defendant in one perſonal ation, is 
4% a good bar to another perſonal action for the ſame cauſe, and 
ce is therefore a good plea, (6 Co. 7.) But the cauſe of 
« action muſt be ſpecially ſtated to be the ſame.” _ 


As where the defendant being a creditor to a bankrupt, Kitchen v. 
| had ſigned judgment on a bond of the bankrupt's on the Campbell, 
gth of March, and ſued out a writ of „i. fa. thereon, under 0 OW 
which the ſheriff levied the money: on the gth of April 3 will. 240. 
the commiſſion was ſued out, and in Michaelmas Term fol- S. C. 
lowing, the aſſignees brought trover for the goods ſo taken 
under the execution, and had a verdict againſt 'them. 

They afterwards brought Aan for the money ariſing 

from the ſale of the ſame goods; the defendant havin 

pleaded the former recovery in trover, it was held to be ill, 

for want of the proper averments to ſupport the plea, vis. 

that the queſtion or cauſe of action vas the ſame. en 2 Black. Rep. 
the parties going to trial on other iſſues, the ſpecial matter 827. 
was found, though further that the bankrupt had commit- 3 Will. 304- 
ted an act of bankruptcy before the gth of March, viz. in the 

February preceding: But the court held clearly that the aſ- 

ſignees having failed in the action of trover, could not re: 
cover in afſump/it for the price of the ſame goods. And * 
the teſt when one action ſhall be a bar to another is, when | 
be jove evidence is required in both ations, as was the caſe 

in this. 5 a | 


9. „ That the money for which the action is brought Willes v. Need- 
te har been attached in the defendant's hands, by foreign al- Mm Rant 
— 5 8 Sh | | | . 92 tachment, 180. 12 


* 


i - 5 
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5 tachment, is a good plea: ſo it may be given in evidence 

4 on the general iſſue.” Vid. plen. Action of Debt. chap, 2. 

ramer v. But if the defendant pleads ſuch foreign attachment at 

Hooke. the ſuit of J. S. or gives it in evidence, he ſhould prove 
2 Ram. that the plaintiff was indebted to J. S. for otherwiſe it might 

22S be a colluſion between J. S. and the-defendant to defraud 


the plaintiff. But the plaintiff is at liberty to ſhew that 
the ſuit in London for the attachment was commenced after 
an original filed by the plaintiff againſt the defendant, for 
that would avoid the operation of the foreign attachment, 
the ſuit being actually commenced in the courts: above, 
when the attachment took place. | 


2 Savage's caſe, © As where in afſumpfit on à note of hand given by the de- 
Salk. 21. Ffendant to the plaintiff, and non-aſſumpſit pleaded, the 
plaintiff proved the note in evidence: the defendant in diſ- 
charge of himſelf produced the record of a foreigh attach- 
ment, whereby the ſaid debt was attached by city proceſs 
for ſatisfaction of a debt demanded there of the plaintiff, 
and was there condemned: it was ruled by Trevor, Ch. 
Juſt. that this was a good diſcharge ; but that if the plain- 
tiff could have ſhewn the original wherein he declared to 
have preceded the attachment, ſo that it would have ap- 
peared.that his court was in 9 of the action to recover 
the debt before it was attached, that in that caſe the plaintiff 
_ ſhould recover, notwithitanding the attachment. 


Brook v. Smith. | And in this caſe as to how it may be pleaded, and how 
Salk. 280. given in evidence on the general iſſue, it was ruled, that if 
the attachment and condemnation be before the «writ purchaſed, 
that it may be given in evidence on the general iſſue, be- 
cauſe there is an alteration of the property before the ac- 
tion brought; but if the attachment only be before the writ 
purchaſed, but not the condemnation, it ought to be pleaded 
in abatement of the writ; but if the condemnation be offer 
the action commenced, and before the plea pleaded, it may 
be pleaded in bar, but ſhall not be given in evidence on the - 
general iſſue, for that the property is not altered until con- 
demnation. x 


oOpenheimer v. 10. 4 Alienage in the plaintiff is a good plea in abate- 

Levy. « ment, but it muſt be, that he is an alien enemy; for alien 
2 Stra. 1082. 4 ſriends may maintain perſonal actions, and it ſhall not 

| „ be preſumed that he was an enemy.” ; 


11. „ A diſcharge under the inſolvent debtors act is a good 
e e, 'S But 


ASUMrsrr. | ; By 


> But in ſuch caſe the defendant ſhould ſhew that he was Turner v. Beale. - 
a perſon within the benefit of the act, and that the. diſ- Salk. 527. 
charge was in every reſpect regular and purſuant to the 
12. % A releaſe is alſo a good plea in this action.“ a 


And a promiſe. before it is broken may be releaſed by pa- May v. King. 
rol, but after it has been broken it cannot be diſcharged Caſe K. B. 538. 
without deed, by any new agreement, without ſatisfaction. | 
« For till there is a duty or demand, there is nothing 
« whereon the releaſe can operate.” "= 


Therefore where to an action on a bill of exchange, Drage v. Netter. 
againſt the drawer, he pleaded a releaſe after the bill drawn, 7-4 Ram. 65. 
but before the acceptance; it was adjudged bad. For the | 
releaſe was before the defendant was chargeable, the ac- 
ceptor being firſt liable. + I „ 


1z. Where an action is brought by an adminiſtrator, it Hilliard v. Cox. 
is a good plea & that the inteſtate was reſident within a dif- alk. 37. 

erent dioceſe 2when he died; for ſimple contract debts are per- 

ſonal, and the adminiſtration muſt be committed of them 

where the party dies. And'if a man has two houſes in 

different dioceſes, and lives moſtly at one, but goes occa- 

fionally to the other, where he happens to die, admini- 

ſtration ſhall be granted by the biſhop of the dioceſe where 

he died; for he was commorant there, and not merely as a 


14. It would be a good plea for the defendant that all Ravee v. Farmer. 
matters in difference between him and the plaintiff had 4 TP Rep. 
been referred to arbitration, and an award made thereon ; 189 
but where the defendant does ſo plead, and the words of the 
reference are of all matters in diſpute; yet the plaintiff is not 
precluded thereby, but may give in evidence that the ſub- 
ject matter of the preſent action was not before the arbitra- 


tors, nor decided on by them. 


| 15. The laſt plea I ſhall conſider is, that af the general Marſhall v. 
iſue, which is non aſſumpſit. Though where the defendant Gibbs. 
pleaded not guilty, it was held to be good after a verdict, ons . 
though if the plaintiff had demurred, it had been bad. page... © 
| BETS | FECT Cr | 1 Lev. 142. 
Under this iſſue the defendant may go into equitable de- p.. 
fence: He may prove a releaſe without pleading it, and take fla. Ne 


advantage of every equitable allowance poſlible. ; 2 Burr. 1010. 


Zo in aſſumpſit for money had and received, the defend- Dale v. Sollet. 
ant may, under the general iſſue pleaded, give in evidence 4 Burt. 2133. 
1 Fe | N | | a re- 


Hatton v. 


2 Stra. 733. 


MLellan v. 
Howard. 
4 Term Rep. 
155. | 


Hannay V. 

Smith, & alt. 
3 Term Re * 
062. * 


ASBUMPBID.. 


a retainef of ſ much (money in his hands due th! bim by 


the plaintiff; without pleading ot giving notice of it a 1 
fet-off; for the plaintiff can only recover what in equity 
and conſcience is due, which is what remains due after all 
fair deductions. 


2. So he can give pa nent in evidence on the general idue 
5 e ſhalt be 


or he may plead it. For as there is no devr, 


ſims, to be no promiſe. 


3. $6 under the general iſſue 1e can e an uſapibux 
contract in evidence: for the ſtatute ha ing declared all ſuch 
contracts as abſolutely void, there can be no AMumpſi. 


4. So infancy may be given in evidence on the n 
ie 2 Lev. 144. 


5. In an action on a promifioty note againſt thebs' per- 
ſons, two of whom were ſtated to be outlawed, and the laſt 


pleaded nen afſumpfit, the declaration mifnamed one of the 


parties, whofe name was on the note; it was adjiidged, 
that at the trial, the defendant who had pleaded might avail 
himfelf of this variance, between the e e 
on and that offered in evidence. 5 


6. And in general whatever deſeats the ports is good 
evidence on n afſumpſit: as where a ſeaman had ſued in 
the admiralty coutt for his wages, and had judgment 
againſt him there, and afterwards brought aſſumpfit at law; 
i. firſt ſentence was held to be concluſive evidence againſt 


7. As the defendant may plead double under * "0 
tute, it muſt be obſerved that he cannot plead inconffhent 
pleas, as non afſumpfit to the whole declaration, and a tender 
to a part; fot if the #0 aſſumpſit be found for him, it is 
that nothing is due, whereas the , admits ſomething 
to > de due. 


- 


ur, « OF THE VERDICT, THE JUDGMENT, 
AND WRIT OF ENQUIRY 


Ii. OF THE VERDICT. | 

1. Where there are two or more defendants, and con * 

4 udgment to go by default, and the others go on to 
he * cannot be nonſuited * to theſe, though 

he . 


he cannot prove His cafe, but the defendant muſt Have a | 
2. & The verdict ſhould follow the, iſue. For if the 
« plaintiff declares that the defendant aſſumed to do 
cc divers things, and the Jury find that he aſſumed to do 
_ « only a part, the plaintilF hath failed in his Ces : 
As where the plaintiff declared, that in conſideration of, Simms v. Weſt- 
c. the defendant undertook and aſſumed to give him 131. _ Cro. Eliz. 
a field of hemp, and other matters; and the jury find that 
the defendant only promiſed. to give him 13/. The de- 
fendant had judgment. | ROOT. 


So if the plaintiff declares: on an abſolute promiſe, and Maſtardv. Hops 
the jury find a conditional one, the plaintiff ſhall not per. Eliz. 149. 
have judgment: for the promiſe in the firſt caſe is entire, 
and if the plaintiff fails in proving part, he fails in the 3 
whole. And in the latter caſe, the promiſe found is not 
that on which the plaintiff grounded his action. 


& But where the ground of the action is not upon an 
e entire contract, but merely in damages, there the find- 
te ing of the jury may vary. For it is a rule in this action; Burr, 906. 
4 that the plaintiff may recover leſs than he goes for, but 

&« not more.“ B | | Oe 
Therefore in an action on a policy of inſutance, where Gardiner v. 
the plaintiff declared for a total loſs, he was allowed to re- ndr 
cover for a partial one only. | | i Black Rep. 
zo in an action on a promiſſory note given ſor different py 

Per Lord 


conſiderations, the defendant may go into evidence of part x 
| G 8 Shag wy enyon. 
of the conſiderations not being performed, and ſo that part Voung v. 
of the note is not due, or that part has been paid, and Milner. _ 
the plaintiff may recover the remainder. Wett. sit. Fill. 
| Dog ; 15 31 Geo. 3. 
So the jury may give leſs damages than are proved. As Boldero v. An- 
on a promiſe to pay for an horſe a farthing a nail, doubling drews. 26 Car. 


ime. whi c imm 2. per Hales 
ap time, which would amount to an immenſe ſum. | Bull. N. P. 356. 


i 


2. or THE JUDGMENT AND WRIT OF INQUIRY. _ 


| When the jury find a verdict they then ſettle the quan- 

tum of the damages. But where there is judgment by de- 
fault, or on demurrer, or any other. interlocutory judg- 
ment, then the plaintiff's right to ſome damages is deter- 
mined, but the expreſs ſum is to be ſettled in damages by 
the intervention of a jury on a writ of inquiry, which goes 

o the ſheriff, who returns them when found to the court, 


upon which the plaintiff obtains ſinal judgment. 5 
5 88 REM 2 As 
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As to which theſe points have been ſettled. 


Eaſt India Com- 1. In an action on an agreement for goods at a ſale, and 
. *. judgment by default, the defendant ſhall not on a writ of 
3 inquiry be allowed 10 go into evidence of fraud on the ſale ; for 


1 by ſuffering judgment to go by default, he admits the agree- 
ment as ſet out by the plaintiff, and the writ of inquiry 
is only to ſettle the quantum of the damages. 

. 2. If the action has been on a promiſſory note, the note 

Thomas. in executing the writ of inquiry ought to be proved. 

2 Black. Rep. Though circumſtances may vary this rule, as here where 

* 155. the defendant's attorney offered to admit the whole, if exe- 


S. C. & contra. Cution was ſtayed. . | 
| Bevis v. Lind. But in proving the note, it is not neceſſary to be done 
ſell, by the ſubſcribing witneſs, but it may be done by proving 
2 Stra. 1149. s | . | 4 | 
the party's hand. For the note being ſet out in the de- 
_ claration, is admitted, and the only uſe of producing it, is 
to ſee whether any money is indorſed on it as received. 


Green v. Hearne. It was however in this caſe reſolved, that where a judg- 
Term Rep. ment by default was on a bill of exchange, that it was ſuf- 
30g. ficient to produce it without proving it, for that the 

amount was admitted, and the only reaſon for producing 
it was to ſee if any part had been paid. | 15 


_— hut in cafes of promiſſory notes and bills of exchange | 
H. Blacks. in which the defendant lets judgment go by default, the 


529—521. preſent practice is to refer them to the maſter to aſcertain 
Shepherd v. the amount of note and intereſt, without the intervention 
2 of a writ of inquiry. And this in both courts of K. B. 
4 Term Rep. and C. B : 5 | 


273. | | 
1 If an indorſed bill of exchange is not paid when due, the 
Thomas. indorſee in an action againſt the indorſer is after a proteſt 
2 Term Rep. S2. not barely intitled to legal intereſt, but ſhall alſo have all 

the incident expences, as exchange, c. if ſuch charges are 


....: reaſonable. _. | | 
Blaney v. 3. If on a judgment by default and writ of inquiry, the 
Hendrick. plaintiff proves an account ſtated, and a balance then 


nn. ne to: the plaintiff, the jury ſhould give intereſt for the 
ſum ſo ſettled, from the time of its being ſo liquidated to 
the bringing rf the action. And per Cur. in this caſe, 
where a note is due, it bears intereſt from that time; where 
money is lent, it bears intereſt from the time it becomes 
payable ; but for money due for goods ſold, no intereſt. 
is allowed. | " e 
Stead v. Late- 4. There muſt be the ſame notice of executing a ſeire 
2 x Stra. fferi inquiry as a common writ of inquiry. | 


And | 
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And the notice ſhould accurately deſcribe the place Arnold v. 
where it is to be executed, for in this caſe the notice hav- — Sayer 
ing omitted to deſeribe the ſign of the houſe where it was 8 
to be executed, and alſo that it was to be executed be- 


tween two certain hours, it was for that reaſon ſet aſide. 


5. In this caſe the plaintiff, after obtaining an inter- Bibbins v. Man- 
locutory judgment and the iſſuing of the writ of in- * g 
quiry, became a- bankrupt; but before the writ was exe- _ * 
cuted; notwithſtanding which it was executed in his 8 
name; it was moved to ſet this aſide, on the ground that by 
the bankruptcy the property veſted in the aſſignees, who 
ſhould have ſued out a /cire facias, and the writ of inquiry 
have been executed in their names: but the court held it 
to be good. „ | $24 | 
6. Judgment on a writ of inquiry was ſet aſide; it ap- Baylis v. Lucas. 
pearing that the under-ſheriff, who had returned the jury, Cop. 112- 
vas attorney for the plaintiff in the action. FLY 


7. Where the defendant is a foreigner, it is not neceſſary Nedham v. 
that the jury, on a writ of inquiry, ſhould be that per me- Corlellis 
dietatem lingua. FT, * | Cro. Eliz. 293, / 

8. Where part of the jury, on a writ of inquiry, was Stainton v. 
compoſed of perſons then in priſon for debt, it was held a Beadle. 
ſufficient reaſon to ſet aſide the execution of a writ of in- 5 * 
qu, C25 EN TOO PATE, | 

And note as to coſts—That where the defendant pleads Bartlett v. 
_ a tender, which is found againſt him, that under ſtatute Robins. 

43 Eliz. 6. If the damages are under forty ſhillings, the 2 Will. 258. 
Judge may certify and deprive the plaintiff of his coſts. | 

And in this caſe the court ordered coſts for not going ghadford v. 
on to execute a writ of inquiry, as they do for not going Houſton. 
en to trial. 1 | 1 9 8 r ee. 


* 
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Slade's caſe. 
4 Co. 94. 


CHAPTER n. 
The Action of Debt. 


EBT is an action founded upon an expreſs contrach, 
| in which the certainty of the ſum or duty appears, 
and in which the plaintiff is to recover the fam he 3 


in numero, and not in damages. 


This action I ſhall conſider, 1ſt, With 88 to the : 


contract. 2dly, With reference to the perſon. 3dly, 
The pleadings. 4thly, Theeridence.. Saure! The verdict 


and judgment. 


Fo DEBT CONSIDERED WITH REFERENCE To 
THE CONTRACT. | 


it. This is on ſimple beds. 
2d. On ſpecial contracts under ſeal, as bond and i leaſes, 


3d. On matters of record, as Judgments beam and 


recognizances. 


1 


1. OF DEBT . ON SIMPLE CONTRACTS. 


Debt lies 5 all fmple contracts, 3 there is 2 
commutation of property for money. As for the price of 


goods ſold, wherein the price has been aſcertained between 


the parties: but ſor ſuch cauſes this action is now ſeldom 
brought : firſt, becauſe the wager of law is allowed: 2dly, 
Becayſe it was held, That the plaintiff muſt recoyer the 
exact ſum declared for, or he could not have judgment, 
which being often uncertain, it has given way to the ac- 


tion of aſſumpſt. 


But as this action may ill be brought for ſimple con- 
tracts, it may be improper to take notice of ſome ad in 


which debt will not lie. 
And 1. Debt on  fomple contra# will not lie a an exe- 


autre or admin tis the proper remedy i is an action on 5 | 
CA E. 


3 "a 73 
caſe. For the teſtator might have waged his law, which Morgan v. 


1111 | teen. 

the executor ar adminiſtrator cannct.do. is oy „ 

2. If a man retains an arrorney to conduct a ſuit for him, Sands v. Tre- 
the attorney may have debt for his fees: but if one pro- vilian. 

Py . * ooOAM 4. 2 Cro, Car. 
miſes an attorney to Pay him, if he acts for another per- 70 196 
ſon, debt will not lie; for there was no quid pro quo wheres Per Lord Holt. 
on to found a contract: the action ſhould be on the pro- 2 L. Raym. 
miſes; and beſides, that the attorney has a remedy againſt 482. 

the party for whom he acted. Es 


3. Debt will not lie againſt the acceptor of a bill of ex- Hard's Caſe. | 
change, for notwithſtanding the acceptance, the drawer ſtill Salk. 23. 
is liable; ſo that it is not the actual debt of the acceptor, 
but he is rather in the nature of a ſecurity : but it lies 
againſt the drawer himſelf, ſor he was really a debtor by 
the receipt of the money. 55 | „ 


I. OF DEBT ON SPECIAL CONTRACTS. 


Theſe are, 1ſt, On Bonds. 2dly, For Rent. 


1. OF DEBT ON /BONDS. 


I ſhall firſt conſider what bonds are good in law: and, 
ſecondly, what are void. SK e ee 

« Bonds good in law are ſuch as are entered into by _ 
« parties able to contract voluntarily, and for a conſidera- 
« tion, which is according to law.” » | 


iſt, A bond muſt be by parties able to contract. 


1. Therefore bonds made by infants under 21 years, are Litt. $ 259. 
void. | = 


And ſuch is likewiſe the caſe of femes , 


' But there is an exception, that infants may bind them» O |... 
ſelves to pay for meat, drink, apparel, or other neceffaries, 
and it will be good in law. | ee 


But it muſt be in an obligation for the very /um neceſſary Ayliffe v. 
for the purpoſes : for an obligation, with a penalty, condi- — —_ 2 
tioning to pay for necefſaries, is void. 9 


176. 


2. S0 every deed which any man non compor males, is Be, erleys cafe. 
avoidable. ; | * +. : 4 Co. 123, 


I Res. 
But 
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Vates v. Boen. 
2 Stra. 1104. 


DEBT. 


But modern refolutions/ſeem to conſider it as abſolutely 
void ; for the defendant to debt on a bond may plead nn 


eff faftum, and give lunacy in evidence. 


In all theſe caſes of infants, feme coverts, or perſons 


inſane from the weakneſs, want, or imbecility o judg- 


Nicholls v. 
Nicholls. 


Atk. 409. 


Sumner v. 
Ferryman. 
2 Stra. 917. 


Huſcomb v. 
Standing. 
Cro. Jac: 187. 


Bac. Reg. 22. 


ment, or want of power, their contracts are deemed void 
| * | 


2d. Bonds muſt be entered into voluntarily. 


1. It is eſſential to a bond that it is entered into volun- 
tarily, for if obtained by dureſs the bond is voidable by the 
obligor: but as the bond on the face of jt appears to be 
good, the obligor muſt avoid the bond 3 pleading to it dureſs; 
for the court muſt decide by the verdict of a jury, if it was 
obtained by dureſs or not. NE IG Cs ks os 

« And theſe caſes have been deemed dureſs ſufficient to 


„ avoid a bond.” | 


If given by the defendant when under an arreſt made 
without any cauſe of action; or if the arreſt was for a juſt 
debt, but made without good — : or if the arreſt was 
made by a warrant from a juſtice of peace on a charge of fe- 


: lcny, when no felony was in fact committed; or if a felony 


was committed, yet if the arreſt was unlawfully made, it is 


_ dureſs: and bonds entered into by perſons in cuſtody under 


thoſe circumſtances, are avoidable in law. 
« And it is the ſame in a court of equity“ 


For though a man is arreſted by due courſe of law, yet 


if a wrong ule be made of it, as compelling him to execute 


deeds not before thought of, a court of equity will con- 
ſider it as dureſs, and relieve him. Habs 5 | 


But dureſs of goods will not be ſufficient to avoid a bond: 
though held otherwiſe in 1 Roll. Ab. 687. | 


« 80 dureſs ſhall only avoid the bond as to the obligor 


d himſelf.” $48: 


Therefore it was held no diſcharge to the ſurety, who had 
joined in the bond, and againſt whom there had been no 
dureſs practiſed. e | ps 


2. If a man menace me except I make him a bond for 
40l. and I tell him I will not do it, but will give a bond for 
207. the court will not expound this bond to be a voluntary. 

I 5 „ 


DEBT. | | Yoo 


one: for wn videtur conſenſum retinuiſſe, qui ex præſcripto FER 
nantis aliquid mutavit. 2 f | 


zay, Bonds muſt be for a conſideration which is 
alccording to law. 


That inyolves the conſideration of, What bonds are 
void? For ſuch are void whoſe conſideration is not 
legal. . 


Theſe are, firſt, ſuch as are void in their creation; or 2d, Co. Lit. 206. b. 
Such as are void by matter ſubſequent. 


Bonds void in law at their creation are ſuch whoſe con- 
ſideration is, malum probibitum, or founded on expreſs pro- 
hibitory ſtatutes ; as ſimony, uſury, c. 2dly, Whoſe con- 
fideration is Malum in ſe.  3dly, Which are contrary'to 
the good policy of the ſtate, as in reſtraint of trade, ex. gr. 
and are founded on the common law. | 


1. « Bonds whoſe conſideration is malum prohibitum,” 
are 1ſt, Bonds whoſe conſideration is a uſurious contract or 
agreement. 2dly, Bonds given for money won at play. 
3dly, Bonds given for the ſale of offices. 4thly, Bonds 
given for a ſimoniacal conſideration. + Sony 


1. Of Bonds whoſe conſideration is Uſurious. = 


1. By ſtatute 12 Ann, c. 16. ſect. 1. It is enacted, 

« 'That no perſon ſhall upon any contract take for the loan 

« of any monies, wares, c. above the value of 5/. for the 

« forbearance of 100/. for one year. And all bonds and 

„ affurances for payment of money, whereon -ſhall be re- 
« ſerved or taken intereſt above 5/. per cent. ſhall be void.” 


But where the firſt bond or ſecurity is entered into dona pollard v. 
fide, and the intereſt legally reſerved, a ſubſequent agree- Scoly. 
ment reſerving more than legal intereſt oz the firff contract, Cro. Elia. 20. 
ih 1 avoid i:; though the laſt agreement is void under | 

| tute. | ; | 


So where on an iſſue out of chancery, the caſe was, the 5 
plariztiff was a malt factor, and had fupplied the. bank- rat y on: ; 
rupt with malt at different times, for which he uſually drew H. Blackſt. 462, 
at three months, and on the 28th of Jan: 1787, the bank- 
rupt was indebted to the plaintiff 1125/.: the plaintiff then 


demanded payment; and on the bankrupt's aſking for time, 


he inſiſted'that 1501. ſhould be added to the debt, as he would 
. . have 


% 


Winch v. Fenn. 
Sitt. Hill. 1786. 
B. R. MSsS. 


have nothing to do-with intereſt; theſe made together 
12571. and for the aggregate ſum the bankrupt ga 

acceptances payable within fourteen months. A ter 2 na 
action the plaintiff gave him further credit to the amount of 
5971. The two firſt acceptances were paid, amounting to 
4401. In the month of OFaber 1787, all dealings between 
them ceaſed, and the plaintiff then inſiſting on a better ſe- 
curity for the whole which was due to him, he agreed to 
take an aſſignment of ſome leaſehold premiſes, and in that 
deed the ſum then due as the balance was ſecured, and in- 
tereſt at 5/. per cent. Two queſtions aroſe on this: iſt, 
Whether the reſerving the ſum of 1 50/. did not vitiate the 
debt then due? adly, Whether the debt for goods ſold, was 
not extinguiſhed by taking a deed to ſecure it? But it was 
reſolved, that the debts for the goods ſtill ſubſiſted unim- 
peachel by the ſubſequent uſurious tranſaction, and unex- 
tinguiſhed by taking the ſecurity hy the W it Was 
agreed that the notes were void. 


But where in an action for pſury, and; it was: proved to be 
the cuſtom to diſcount bills in don for perſons in the 


country, and that on ſuch . diſcount they had charged the 
uſual diſcount of intereſt of 5“. per cent. and five hillings 
per cent. on the groſs ſum, as commiſſion to-auſwer Ae 


tra expences of clerks, & c. kept for this buſineſs: this was 


x Co. 69. b. 


Love v. Waller. 


Dougl. 708. 


Patterſon's cafe. 
Cro. Eliz. roa. 


Floyer v. 
t dwards. 
| Cowp. 114. 


adjudged not to be uſury. 


2. & Several evaſions "et been attempted of this ſta- 
« tute, but the courts have uniformly ſupported its ſpirit : 
e for however diſguiſed the agreement might be, if in fact 
c jt was uſurious, it has been held to be void.“ | 


As 1. Where the lender of money compelled the bor- 
rower 10 tale goods at a price conſiderably above their value 
in the form of a ſale; and afterwards had them re. pur- 
chaſed at a lower price, whereby he reſerved. to himſelf a 
greater profit than 5/. per cent. ; it was Werne to be 


uſurious. 


80 Where the defendant ſold to the plaintiff gods 1 
the value of 200. and it was agreed that the plaintiff ſhould 
pay for them within fix months 34/. this was held to by 
uſurious. | 


But however, has the plain ſold goods, wit gd, | 
to the defendant; to be paid for in three months; but if 
not then paid, that the defendant ſhould pay one half- 
penny per ounce for every . month after, though this ex- 
ceeded 510. per cent. yet it being proved to be the uſage 2 of 
| th» trade, it Was on oat ground held to be not 1 

though 


* 


* % ” 
; = g 5 i 
« . 
„ R if 
; 1 


though if it had not been a bona fide ſale, but merely co- 
lourable to cover a loan, it had been otherwiſe. _ | 
o where illegal intereſt was reſerved in the form of pg, y, 
rent for an houſe, it was held to be uſury.  Saunderſon. 
_ | | Cro. Jac. 440. 


2. « If by any poſſibility above legal intereſt can be re- 
« ceived in money, and that appears on the face of the con- | 
« tract, it ſhall be deemed uſury : for uncertainty of re- | | I 
« ceiying does not prevent it from being ſo deemed an _ 2 
«© uſurious contract.“ 3 = 


As where the bond reſerved 10/. for the forbearance of Button v. 
20). for one year, if the fon of A. was then alive, though the Downham. | 
life of the fon of A. was uncertain, and ſo the intereſt Cro. Eliz. 644. 
might wholly be loſt, yet as by his living, ahove legal in- : 2 
tereſt was to be paid, it was held to be uſury : And for a Clayton's caſe, 
further reaſon, that if the uncertainty of life might be al e 
lowed as an evaſion, the intereſt might be reſerved on the 
contingency of many les, which would amount to a cer- 
tainty. e | | 

« But a reſervation whereby the lender of the money 
« may eventually obtain more in value than 5/. per cent. but 
« may alſo receive leſs, fo that on the face of the inſtru- _ 
« ment it does not appear that he 1s to obtain in money, „ 
« a certain advantage above 5l. per cert. ſhall not be deemed / 
(c uſury.“ ; | . IF ' 


Therefore where in debt on a bond, the caſe was, that qo, v 
the plaintiff lent to the defendant 100/. (for which the King. 2 . 
bond was given) for ſour years without intergſi, but in conſi- 891. 
deration of which, the defendant agreed to ſind the plain- | 
tiff's daughter with meat and drink for that time, and alſo 
to take her into partnerſhip with his wife, ſhe paying a 

moiety of the charges, loſſes, & c. of the buſineſs, and re- f 
ceiving half the profits; and further, that the defendant was | | 4 
to board and lodge the plaintiff herſelf for 20/. per ann. The | J 
defendant r that the conſideration of the bond was '., 
uſurious, for that the board and lodging of the plaintiff was | 1 IF 
worth more than 20/. and that that of the daughter was _ — 
worth 10. The court were clearly of opinion that this uh bt 4 
was not uſury, for the defendaut might receive ſo m JE TEE: = 

 fram the ſkill, recommendation, and connections of the | 
daughter as might be worth the conſideration, and ſhe 

might receive a loſs which would overbalance the conſide- 
mation, as "ſhe might be made a bankrupt in conſequence of 

J- © For the rule is general, that where the principal is gayer v. Gleen. 

« ſafe, and the intereſt only, hazarded, if that is more 1 Lev. 5. 


* than legal, the contract is uſurious.” . 666 
eee « Therefore 


N 
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S Sharpley v. c Therefore no contract ſhall be deemed uſurious in 
| en 208. Which the lender runs the ri/que of loſing his principal, how- 
Cre. Jac- 3: ever large the intereſt reſerved may be.” As in the caſe 
LK. of lending on ' bottomry or at reſpondentia, in which caſe, 
Foes though the intereſt reſerved far exceeds what is legal, yet 


| 14. Cheſterfield . So where Mr. Spencer botrowed good. of the defendant, 
&. alt. Exegutors for which he gave his bond for 10,000/. payable on the 
of John Spencer contingency of his ſurviving the Dutcheſs of Marlborough ; 
vi. Sir Abraham gene Popes e 4 
Janſen. — though there was a great diſparity of age, he being but 
Tr Wilf. 286. thirty years of age and ſhe ſeventy, ſo that the contingency 
1 Atk. 304 of his dying firſt appeared fo ſlender; yet it being proved 
8. E. | | 3 | 
| that he was of a very bad conſtitution, it was, on a ſolemn 
© hearing, adjudged a fair contingency ; and though the ſum 
reſerved far exceeded legal intereſt, yet as the defendant. 
ran the riſque of loſing both principal and intereſt, the 
agreement was adjudged not to be uſurious. | 


Richards v. © But where the contingency upon which the defendant 
Brown.  <« is to loſe the money is ſo very light, that it appears to 


won 77% <« be merely an evaſion.” As if it was on the contingency 
„ rr healthy perſon dying within three months, 
this ſhall be deemed uſurious. | 


* Juſt Barnet Upon this ground it is that the grant of an annuity at 
Ack. 330. « ever ſo great an under-price is not uſury; becauſe the 
« principal is abſolutely funk and gone to the lender.” | 


. Tinficldy. And though there be a certain value for ſuch things, 


Finch. and the ſum given much below it, it is not uſury unleſs 
ö there is ſome ſecret contract to repay the principal. _ 
Richard v. © So that in caſes of loans iti this form, the queſtion turns 
Brown. upon, Whether there was a fair purchaſe 25 an annuity, or a 
Comp. 779- real loan of money under the colour of an annuity ? For 


if the ſubſtance of the agreement was for a Joan, a 

flight colourable contingency ſhall not take the agreement 

dut of the ſtatute of uſury, where above legal intereſt has 
been reſerved, 72 | For: ; 

But where the grant was in the form of an annuity, and 

Hard there was a clauſe in the deed that the borrower might repay 

3 Will 3800 tze ſum given for the annuity at a future period, which would 

93 ſeem to make the ſum advanced a loan and the annuity in- 

tereſt; yet the court held it not to be uſury; for the re- 

payment was caſual and depended on hs Vanity (the 

grantor) himſelf, ſo that it was nat in the lender's power 

to haye his money at all events, ſo that as to him the prin- 

| „ 
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Ab Bonds given for Money won at Play. 


By ſtat. 9 Ann. c. 14. it is enacted, 60 That all news | 


. « hills,' bonds, judgments, mortgages, or other ſecurities 


« given by any perſon where the whole or any part of the 


« other valuable things won by gaming, or by betting on 
« ſuch as game, or for repaying any money knowingly lent 


4 for ſuch gaming, or lent at the time and place of ſuch 


% conideration of ſuch ſecurities ſhall be for money or 


« play to any perſon who ſhall play or bet, ſhall be void. 5 


« And where ſuch ſecurities ſhall affect lands, they ſhall 
« enure to the uſes of ſuch perſons as would be intitled to 


« the lands in caſe the perſon incumbering the ſame had 
« been dead and the ſecurity void.” ; | | 


3. Of Bonds given for Sale of Offices. 
As to theſe it is enacted, by ſtat. 5 & 6 Ed. 6. 16, « That 


 « if any perſon bargain or ſell any office or deputation, 
or any part of them, or receive money or profit, or take 


« any promiſe or aſſurance for the ſame, which office 
« ſhall in any wiſe touch or concern the adminiſtration or 
« execution of juſtice, or the receipt, controlment, or pay- 
e ment of any of the King's treaſure, rent, revenue, audi- 
« torſhips, or ſurveying manors or lands, or the King's 


e cuſtoms, or any. adminiſtration or neceſſary attendance 


« in the cuſtom-houſes, or the keeping of any of the 
« King's fortreſſes, or which ſhall concern any clerkſhip 


« in any court of record wherein juſtice is to be admini- 


« ſtered, all ſuch bargains, agreements, bonds, and aſſur- 
« ances ſhall be void: But the act not to extend to any 
« office whereof any perſon is ſeiſed of any eſtate of in- 


15 


% heritance, nor to any office of partnerſhip, or the keep- 
« ing of any houſe, park, manor, garden, chace, or foreſt.” 


As where the plaintiff having procured for his brother u . La. 


(the defendant's teſtator) a place in the exciſe, by his in- 
tereſt with the commiſſioners, and the teſtator gave him a 


3 P. Ws. 391. 


ö 


bond conditioning for the payment of 10. a year during 


his life; he died, having omitted payment for ſome years 


before his death; and the plaintiff having put the bond in 


ſuit, equity relieved the defendant againſt it, as occaſioning 
extortion, corruption, and the ſale of offices. | 


S hc ware an of ob 
i 
à de» 


* 


2 


os 
- 


Culliford v. 


certain, if the principal maler Pe Cardenell, 


Salk, 466. 


AT 


180 ? DEBT. | 
a deputy, reſerving by bond a leſſer ſum out of the ſalary, it 
is good, or if the profits are uncertain, reſerving a part (as 
K+ : half the profits) it is good; for the fees ſtill belong to the 

28 . principal in whoſe name they muſt be ſued for. But 
Salk. 468, Where a perſon ſo appointed gives a bond to the principal 

| to pay him a ſum certain, without reference to the profits, 

this is void under the ſtatute. 


4. Of Bonds whoſe Conſideration is Simony. 


As to this, it is enacted by ſtat. 31 Elia. 6. „ That if 
« any perſons, bodies politic or corporate, which ſhall 
& have election, preſentation, and nomination or voice, or 
« aſſent in the election, &c. of any fellow, ſcholar, or other 
« perſon to have place in any cathedral or collegiate 
* churches, colleges, ſchools, hoſpitals, halls, or ſocieties, 
c ſhall take any money or other profit, or any promiſe or 
c aſſurance to receive any money or other profit, either to 
ce themſelves or their friends, the place of the perſon ſo 
s offending ſhall be void.” ET e 


By s 6. „If any perſon ſhall for any money or 1 : 
ec or for any promiſe and aſſurance of money or profit ad- 
mit, inſtitute, inſtall, and induct any perſon into any be- 
«  nefice with eure of ſouls, dignity, prebend, or other 

4 living eccleſiaſtical, every ſuch perſon ſhall forfeit the 
« double value of the living, and the benefice be void.” 


© Under this Ratute it has been decided. 


Bakery. Rogers, 1+ If the church is woid, a bond given for the pur- 
Cro. Eliz. 788. chaſe of the preſentation is clearly ſimony, and therefore 
| void. 45 "2h : 


Winchcomb v: © 2. So if given for the next proſentation, the incumbent 
32 of Win- being in extremis, it is ſimony. | 1 
Flod. 165. But the purchaſe of the advowfor in fee, the incumbent 
— being on his death-bed, and in . the next 1 
1052. is not ſimony: for an advowſon 1s a temporal and valuab 
right, and ſo capable of ſale, and not ſimony, particularly 
where it appeared that ſuch was not known to the perſon 
3. And as to preſentations during incumbency, it is en- 
acted by ſtat. 12 Aan. c. 12. 4 That how perfon ſhall for 
«© money or profit, in his name or that o 1 
wo . | 66 


4 


1 


« cure the next preſentation to any living eccleſiaſtical, 


« and ſhall be preſented and collated thereon, every ſuch 


« preſentation ſhall. be void, and ſuch agreement- ſhall be 


( deemed ſimoniacal contract.“ 


But to this are certain exceptions, which though founded 


on deciſions previous to the ſtatute, ſtil! are law. 2 Blact. 


Com. 280. 


As, iſt. If a father purchaſes the next preſentation of a smith v. 


einge as a proviſſan for his fon, it is not ſimony, and this 8b<Ibourne. 
m_ gang font P e- Cro. Eliz. 685. 


though the ſon was preſent at the rug of the agre 
ment; for a father is bound to provide for his ſon. 


2. Bonds given to pay money t charitable uſes, or ag in Abigail as 8 
this caſe, that the perſon preſented ſhould pay 10/. yearly v. Mountford. 


to the ſon of the late incumbent while at the univerſity, Noy. 143. 


on receiving the preſentation, are not fimomiacal, provided 
the patron or his relations are not beneſited: as it would be 
if the 10/. had been reſerved to the patron's ſon; for it is 
eſſential to ſimony that the perſon preſenting does it from 
ſome corrupt motive of profit to himſelf. 


« And in general where the condition of the bond is to 


« enforce what it is the duty of the incumbent to do, ſuch | 


« ſhall be deemed legal.” | 


* 


As where in debt on a bond. gainſt the defendant as Raghay: v. 


incumbent of V. in Derbyſhire, the condition of the bond Brolly. 


was, that he ſhould conſtantly and duly reſide at the curacy- 2 erm Rep. | 


houſe, in and upon the curacy, or in default of ſuch refi- '* 


dence that he would reſign within one monttr after requeſt, 
and that he would not commit or ſuffer any waſte or dilapi- 
dations on the houſe, lands, &c- during the time he ſhould 
continue curate. This condition was on demurrer adjudged 
to be good and legal, as being for the purpoſe of ſecuring 
a performance of all thoſe duties which. by law he was 
bound to diſcharge. | e | 


3. General bonds of reſignation have been held to be le- Peel v. Lord 


gal by many deciſions, upon the preſumption that they 
might be to inforce ſome duty from the incumbent, which 


came of age; but theſe bonds are now held to be illegal by 
a modern deciſion : but gere if bonds to reſign, as to pro- 


Carliſle. 
2 Stra. 228. 
gBabbington v. 
was not contrary to law, as ta refign when the patron's ſon Way 7 
utt. 111 
Fytche v. Biſhop. 
of London. 


vide for a ſan, or in caſe of non- reſidence, F expreſſed in the In dom. Proc. 


condition of the bond, are not {till legal? 


May, 1783. 


For in this caſe, which was debt on a bond from the Partridge v. 


defendant on his preſentatioa to a living, eon litioning Whi 
to reſign it when the patron's fon was ordained and could : SY 
; * a : be 4 


0 


ſton. 
T rm Rep. 


be preſented, and the defendant, relied on the agreement 
oy eu- : the court on demurrer gave judgment 
for the plaintiff. | „FC 


ro 


— 


2. Of Bonds void in Law, whoſe Conſideration is 
malum in ſe. Juſtin Inftit. Lib. 3. tit. 20. 


Co. Lin. 206.b. . As if a man be bound in an obligation, the condition 
of which is, that he ſball kill J. S. the bond is void. 


Walker v. Per- 2. So where the defendant's inteſtate gave to the plain- 
kins, Adminiſt. tiff a bond, the condition of which was, that the plainti 

22 68, Js live with him in a fate of fornication, and that he ſhould 
1 Black. Rep, leave her an annuity of Gol. a year; the bond was held to 


Sry. S. C. be illegal and void. | 
Turner v. But if a man debauches a woman before chaſte, or having 


Vaughan. ſeduced a woman before virtuous, gives her a bond as a 

3 WII. 339. recompenſe, or a proviſion for her future ſupport, it is 
premium pudoris, and good in la. 
And the practice of courts of equity is to che ſame 
effe AR. | | ; : ah 


Marchioneſs of For if a common ſtrf{mpet obtains a bond from an in- 
—— „experienced perſon, equity will ſet it aſide. But where a 
18. . 4 . . 

2 P. Wms. 432, man debauches a woman, and gives her a bond, it is premi- 
um pudicitie, and the injury a ſufficient conſideration. And 
where ſuch a bond was given, and the obligor by deed 

agreed that the ſum ſhould be laid out in an annuity for the 
woman, the execution of the bond not being proved, 
the party failed at law, but equity relieved the woman to 


| its extent from the recital in the deed. 


3. „ The laſt claſs of bonds void in law, are thoſe. 
« which are not founded on any expreſs prohibitory ſtatute, 
1 = 1 hut are againſt the common law, founded on the rule of 
. TRE « law, That contrafts, which it is contrary to the good policy 
« of the flate to ſupport, are void.” FR | | 


| Theſe are, iſt, Bonds given in reſtraint of trade. 2dly, 
Bonds given in reſtraint of marriage, and marriage brok- 
age bonds, 3dly, Bonds given for with-holding evidence. 
_ » - gthly, Bonds abridging perſons of the rights or powers 
annexed to any office bya s. 


— 


1-0 


1 Of Bonds in Reſtraint of Trade. 


1. 4 General bonds given not to folloxp a trade, ar void. 
But this is to be underſtood with ſome reſtrictions. 


Bonds conditioning generally that the obligor ſhall not Mitchell v. 
follow a trade, even if a conſideration appears, àre void; ps tas ly 
for it is for the public good that every one ſhould follow ies om rang 
the buſineſs he is fit for, and the courts never ſupport 
ſuch impolitic reſtrictions; but particular reſtraints (as not Broad v, Jollyſe 
to follow a trade in fuch a ſtreet) may be good in law, in Cro. Jac. 739. 
that caſe only where a conſideration appears. But without | 
ſuch conſideration they are void. | 


As where in conſideration that the obligee took the Cheſman v, 
obligor of the bond, and inſtructed her in the obligee's 2 Stra, 739- 
buſineſs, without any fee, the obligor covenanted in a pe- 
nalty not to follow that trade within half a mile of the obligee's 
then dwelling, or where ſbe Gould after be, This bond was 
held to be good, ſor it was only a particplar reſtraint, and 
a conſideration appeared, viz. inſtruction in the obligee's 
buſineſs without a ſe. , „ | 

So if the condition of the bond is, that the defendant Thompſon v. 
ſhall buy but a certain quantity of the articles he deals in, gw 
or only of certain perſons, or at ſuch and ſuch times, the con- ; 
1 ſhall be deemed as a reſtraint of trade, and void 
in law. ä | 


2. % And ſo though the bond is not abſolutely prohi- 
« bitory of the obligor's following a trade, but hat if he 
« does ſo within the place reſtrained, he ſhall pay a ſum 
« of money, it is void. For its effect is in reſtraint of 
« trade.” : „„ . 3 . 


As where the condition of the bond was, that if the de- Colgate v. 
fendant's ſon ſhould follow the buſineſs of an haberdaſher Batchelor. 
within the county of Kent, or city of Rochefter, or Canrzy- Cro. Eliz. 874. 
bury, that he ſhould pay to the plaintiff 20/. It was ad- SH 
Judged to be void, as a reſtraint of trade. | 1 of 


2. Of Bonds in Reſtraint of Marriage, and Mar- 
| riage Brokage Bonds. 
1. “ Bonds, whoſe conditions are u reftraint, f marriage, 
F are void on the ſame principle of impolicy as thoſe in 
« reſtraint of trade. 2h e 
1 25 


8 DEBT. 


Lowe v; Peers As where the defendant gave to the plaintiff a promiſe 
4 Burr. 2225. of marriage, under ſeal, in theſe words: Hereby I pro- 
miſe Mrs. Catharine Lowe that I will not marry with any 
perſon beſide herſelf; if I do, 1 agree to give her 1 000/. 
N. Peers.” The defendant having married another, was 
ſued on this covenant,. and the - plaintiff had a verdict. 
But judgment was arreſted ; for it was not a covenant ab- 
ſolutely to marry, but to reſtrain the defendant from 
marrying any other perſon, though the plaintiff was not 
bound to marry him; and ſo being in reſtraint of mar- 
Tiage, was adjudged to be void. 


Hall v. Potter. 2. Bonds given to procure a marriage with any perſon are 
3 Lev. 411. void. For in general all marriage brokage bonds are 
| void. | | | | 


Turton v. Ben- 3» Bonds given to refund part of a marriage portion are 
| fon. void, as fraudulent on the contracting parties. | 


| Woodhouſe v. 4. Bonds given to each other by a man and woman, 
Shipley. under a penalty, 2 marry after the death of the father of one 

2 Ack. 535. of the parties, are void. For it is a partial reſtraint, and 
fraud on the parent, and tends to encourage the diſobedi- 


ence of children. 


Duke of Hamil- g. So where the plaintiff undertook by bond that in con- 
ton v. Lord ſideration of the defendant's giving his conſent that his 
— 118. ward ſhould marry the plaintiff, that he would releaſe all 
ſums due by the defendant to his ward's gate. This bond was 
deemed to be void. . 1 


Note, Theſe caſes are inſetted here for the ſake of uni- 
formity, being the proper objects of relief in a court of 
equity; though according to the doctrine in 2 Wilſ. 348, 
ſuch illegal conſideration might be pleaded to an action of 
debt on the bond. | | | To 


3. Of Ronds given for the with-holding of 
: „ 


Maſon v. wil- All ſuch bonds are illegal and void, 
ins. : | \ 185 b 
Vent. 109 As where the defendant and others being indicted for 
3 Cn” perjury by one Rudge, the plaintiff gave his note to Rudge 
2 Wil. 344. for a ſum. of money to induce him not to proſecute; and 
85 the defendant, to indemnify the plaintiff againſt the note, 
gave the bond in queſtion. Rudge did not proſecute; 5 
| | ape wh 5 | tne 


DEBT: | 


the plaintiff paid him the amount of the note, and then 

ſued the defendant on the bond, who having pleaded the 
conſideration, it was reſolved, that the note being given for 

an illegal purpoſe (the compounding the proſecution) and 
the bond given to ſecure and repay that, that the bond was 
illegal and void. e 


4. Of Bonds abridging the Rights or Powers 
annexed to any Office by Law. | 
4 Wherever by law particular powers or rights are an- 


« nexed to any office, bonds limiting or abridging the ex- 
„ erciſe of thoſe powers are void.” . 


\ 


As where the plaintiff, who was ſheriff of Hampſhire, on sir Daniel Nor. 
his appointing a perſon his under-ſheriff, took a bond from ton v. Simes. ] 
him and the defendant as his ſurety, one condition of Hob. I2. 
which was, © that the under-ſheriff ſhould not execute 
any extent, liberate, elegit, or other proceſs. of execution, 
for any ſum above 20/. without firſt acquainting the plain- 
tiff (the ſheriff) with the ſame, and getting his ſpecial war- 
rant for the execution.” To debt on this bond the defen- 
dant demurred, when it was reſolved, that the office of 
_ under-ſheriff is of long uſe, and, as deputy to the ſheriff, 
he is inveſted with all the rights of office of the ſheriff him- 
ſelf, ſuch as executing proceſs, executions, c. that the 
ſheriff therefore cannot make an under-ſheriff without giv- 
ing him thoſe powers, or abridge him of any part of them. 
That this condition, therefore, being to deprive the under- 
ſheriff of one of the rights annexed by law to his office, 


was illegal and void. 


For it is eſſential to the appointment of a deputy, that Parker v. Kett. 
he be inveſted with all the power and authority of his Sal. 95. 
principal; and any covenant or condition to reſtrain it, is | 

void in la. 5 


But under this head of bonds void for the illegality of 
the conſideration, two caſes deſerve notice. The firſt is, 
that though money has been lent 70 be applied to uſes con- 
« trary to law by the obligor of the bond, and that known 
„to the obligee himſelf (the lender of the money) the 
« bond is good. Though if the bond had been given to 
« diſcharge a debt ariſing from an illegal tranſaction be- 
« tween the obligor and the\pbligee, it had been other- 
« wig.” | Wa | | | £ | : 


#* 


As 


4 Burr. 2069. 


Petrie v. Han- 
max: ange 89. 
Eos: 8. P. 


As where the plaintiff and one Richardſon were jointly 
concerned in certain ſtock-jobbing contracts, which were 
contrary to ſtatute 7 Geo. 2. c. 8. and the plaintiff having 
paid 30000. on that joint account, the bond in queſtion 
was given by the defendant for the repayment of a moiety 
of that ſum by Richardſon. On debt brought on the bond 
this ſpecial matter was ſhewn, and on demurrer the court 
was of opinion, 'That as between the plaintiff and the de- 
fendant it being a fair loan of money, and nothing illegal, 
that the bond was good; but had it given for the mo- 
ney due on the contract for ſtock, contrary to the ſtatute, it 


had been void. 


ſtatute would 


Secondly, „ If a bond is for performance of articles of 
te agreement, and part of them are contrary to law, 
* though part of them are legal, yet is the bond void in 


« tate.” 


As where in debt on a bond for performance of cove. 
nants in an indenture, they appeared to be that the de- 
fendant covenanted that he being cuſtomer of London, had 


made one Smith (who was the plaintiff's teſtator) his de- 


puty, and that he would ſurrender his letters patent, and 
procure others appointing Smith and him to the office, and 
that if Smith died living the defendant, that he would pay 
to his executor 3000. for which this action was brought. 
The defendant pleaded the ſtatute 5 Ed. 6. c. 16. againſt 
the ſale of offices. The plaintiff inſiſted, that part of the 
covenant being good, that the obligation ſhould be good as 
to theſe ; but it was adjudged that the whole obligation was 
void, for ſo by putting in one good coyenant, the whole 


- > | e ' ; 
2. Bonds void by Matter ſubſequent, are theſe : 


1. If the condition of a bond is poſſible at the time of 
making (as if the condition be that J. S. ſhall marry A. B. 
within a month) but before the time come it becomes im- 
poſſible, Firſt, By the act of God (as if A. B. dies within the 
time ;) or, Secondly, By the act of the obligee himſelf (as if he 


marry her himſelf ;) or, Thirdly, By the ff law (as by 4. 


_ Ibid. 


B. marrying another, ſo that to m is contrary to 
law :) in all theſe caſes the obligation is ſaved, and the 
bond void. - 3 | | 


But if · the condition of a bond is impoſſible at the time- 
of making, as that the obligor ſhall go to Rome in a pr 


Y , 187 
the bond is not void, but is ſingle, that is, for the payment 
of money without any condition. ee ee . 
2. If the condition of a bond conſiſts of two parts in the 1 
disjunctive, and both are poſſible at the time of the bons 
(as where it was that the defendant ſhould either purchaſe 4 
to the uſe of J. S. his heirs, Wc. lands of a certain value, — 5 1 
or leave to the ſaid 0 8. by legacy, or otherwiſe, money — 
to ſuch an amount, that then, c.) and one becomes im- 
poſſible by the act of God, the obligor is not bound to 
orm the other part, for the condition is for the hene- 
fit of the obligor, and he has his option to perform either 
part to ſave his condition; and when deprived of one by 
the act of God, he ſhall not be called on to perform the 
other. | | | 


2. OF DEBT FOR RENT. 


I. „ At common law no action of debt lay for the ar- 
« rears of a freehold rent, during the continuance of the - 
« leaſe.” 5 bs 
Therefore if there was a leſſee for life, and the leſſor Andrew Ognel's 
died, the rent being in arrear, ſuch rent was not recover- caſe, 4 Co. 49. 

able during the continuance of the life-eſtate : for the ar- O. Lit. 462. a. 

rears, belonged to the executor, but could not be recover- 
ed, as no action of debt lay for them, and the heir had no 
title - the rent which became due in the lifetime of the 
anceſtor. | WO RT 


e But after the determination of the eſtate for life, the 8. C. & Roll. 
« arrears then due were recoverable at common law by Abr. 595. Co. 
action of debt, for the ſum due was not as a freehold Ss 762, P 
c rent, but as a perſonal charge.“ EO 


2. But a change was effected by ſtatute 32 H. 8. 3y, 
which enacts, „ That the executors or adminiſtrators of a 
« tenant for life (that is pur autre vie, living cgſtui que vie, 
e Co. Litt. 169.) in tail or in fee, may have an action of 
& debt to recover all arrearages of rent due in the life-time 
« of the leſſor, and during the continuance of the eſtate 
« for life, from the tenant for life, who continues in poſ- 
« ſeſſion, and ought to have paid the rent to the leſſor 
. © when living, or againſt the executors or adminiſtrators of 
« ſuch tenant.“ | J 135 


And 


188 


wife, in her right.“ 


ä PDxzgr. 


And by the zd ſect. of the ſame ſtatute, © The huſband IE 


ce may have debt for arrearages due in the lifetime of his 


This ſtatute only provided for the recovery of the rent in 
arrear at the death of the leſſor, but gave no action of debt 


to him during his life, ſo that during that time his only 


remedy was an aſſize. But that was provided for by ſtatute 
8 Ann. c. 14. / 4. which enacts, „That any perſon en- 
« titled to rent arrear on a leaſe for life or lives, may have 
cc an action of debt during the exiſtence of the life, as on 


4 a leaſe for years during the term.“ 


3. Such was the caſe of rents reſerved on freehold leaſes ; 
but rents reſerved on legſes for years were at all times reco- 


verable by action of debt. 


4. So where there is tenant at will, with a rent reſerved, 
the leſſor might always have an action of debt for arrears of 
rent. | - | | 


F. As to tenants at ſufferance, it ſeems that an action of 
debt lay not againſt them for rent arrear, for the contract 
was determined, and they were in by wrong ; but in ſuch 
caſes there is now a ſpecial proviſion made by ſtat. 4 Geo. 


2. c. 28, which enacts, „ That if tenants for life or years, 
& or perſons coming in under or by colluſion with them, 


« Held over, after determination of their eſtates, after de- 
« mand made in —_— for delivering poſſeſſion thereof 
ec by the perſon having the reverſion or remainder therein, 
& or his agent, ſuch tenant ſhall forfeit double the value of 


ec the premiſes, to be recovered in an action of debt.“ 


And by ſtat. 11 Gn 2.6 34. / 18, it is enacted, | 
« That in caſe any tenant ſhall give notice of his intention 
« to quit the premiſes, and ſhall not accordingly deliver 


c up the poſſeſſion at the time in ſuch notice contained, 


Williamſon v. 
Colley. 
5 Burr. 2694. 


« the ſaid tenant, his executors or adminiſtrators, ſhall 
« pay to the landlord double: the rent which he would other- 


« qviſe have paid.” 
Upon theſe ſtatutes ſeveral deciſions have taken place. 


1. A receiver appointed under an order of the Court of 
Chancery, is „ an agent properly qualified“ within the 


words of the ſtatute ; and if he gives notice to the tenant 


to quit, and the tenant holds Over, he ſhall forfeit the - 
double value. 55 52 | 


2. Where 


"DET. 189 
2. Where the ſtatute ſays, “ After demand and notice s. CG. 
in writing,” the notice in writing is of itſelf a ſufficient 
_ dean = 3,45 8 5 
3. The notice to quit, under ſtat. 4 Geo. 2. may be be- Cutting v. 

ö irati im. ; | Derby. 
re the expiration of the leaſe or time of demiſe... 3 ww 


1 1075. 


4. One tenant in common may maintain this action fo | 
© | 8. C.'1077, 


the double value of his moiety. | 
5. The notice by the tenant to quit, under ſtat. 11 Geo. 2. Timmins v. f 
need not be in writing. A parol notice to quit -is ſuf- Rowliſon. 4 
ficient. Rt . „%%% 4 1 
6. A parol demiſe from year to year is a ſufficient hold- S. C. 

ing within the ſtatute, ſo as to ſubject the tenant to the 
penalty of double rent, if he holds over after he has given 

notice to quit. | | $75 N 


6. By ſtat. 11 Geo. 2. c. 19. , 12, © If an ejectment is 


5 ec ſerved on any lands, c. if the tenant does not give no- 


« tice to the perſon of whom he holds, of the ſervice of fuch ß 
ce ejectment, he ſhall forfeit three years rent of the pre- OLE 
« miſes, to be recovered by action of debt.“ | 


3. OF DEBT ON MATTERS OF RECORD. 


| Theſe are iſt, On Bail Bonds and Recognizances. 2d, 
On Judgments. 3d, For Amercements in inferior courts. - 
_ 4th, For Colts. th, On Statutes and Recognizances. 


iſt, Of Debt on Bail Bonds and Recognizances. 

I. By ſtat. 12 Geo. 1. / 29, it is enacted, „ That no 
« perſon ſhall be held to ſpecial bail on any proceſs iſſuing 

“out of any ſuperior court where the cauſe of action ſhall 

ce not amount to 10/. or upwards; and in ſuch caſe aſſida- 

4 vit ſhall be made of the cauſe of action, and the ſum 
« ſpecified in ſuch aſſidavit ſhall be indorſed on the back of 

« the writ or proceſs; for which ſum ſo indorſed the ſhe» 

s riff ſhall take bail, and for no more.“ 5 <4 


But if the ſheriff does take bail for more than the font Hah 1 RE 
ſworn to and marked on the writ, it is not for that reaſon "a : Y 
void, though he may be puniſhable. _ e, e 


This ſtatute therefore ſettles the only caſes in which a 
bail-bond is to be taken, viz. when the debt amounts to 


; 2 ; 4 * : 4 
1 of. # l 


ol. or upwards; and the manner of taking the bond is 
ſettled by ſtat. 23 H. 6. c. 10. / 1. which enacts, © That 
_ « the ſheriffs ſhall let out all perſons in their cuſtody, by 
. force of any writ, bill, or warrant in any action per- 
« ſonal, or by cauſe of indictment of treſpaſs upon rea- 
* ſonable ſureties, except ſuch perſons as are taken by ex- 
ec ecution, capias utlegatum, excommunicato capiendo, ſurety 
« of the peace, or ſuch as are committed by ſpecial coin- 

« mand of the juſtices.” 


tc And no ſheriff ſhall take any obligation for any cauſe 
ct aforeſaid, but to themſelves by their name of office, with 
cc condition that the defendant ſhall appear at the return of 
ce the writ at the place required in the writ : and if the ob- 
« ligation is taken in a different form, it is void.“ 


Under this ſtatute it has been decided, 


Rogers v. 1. © The undertaking for the appearance of the defend- 
Reeves. ant muſt be by bond? for where it was an undertaking in 
ui writing only to the following effett : That one Stephens hav- 
ing been arreſted by the plaintiff (who was bailiff to the 
ſheriff of Surry) on a writ for 35/. the defendant undertook 
to put in good bail on or before the return of the writ, or 
to ſurrender the body of Stephens to the plaintiff, or on de- 
fault to pay the debt and coſts. .. Afterwards the plaintiff 
was obliged to pay the money, the defendant not having 
performed any of the conditions, and brought afſump/it for 
the money ſo paid, againſt the defendant on this undertak- 
ing, when the court held, That the ſtatute having pointed 
out the mode, viz. by bond, that it was to be purſued ; and 


— 


that a ſimple contract undertaking was void. 
F 2. ben boot maſt be „ eee for feck tre 


Dyther the «© words of the ſtatute.” Therefore where the bond 


Cro, Eliz. 672- vas only by the defendant himſelf, conditioning, that he the 
| faid R. Dyther would perſonally appear before the King's 
Majeſty at Weſtminſter, die Paſch. 15 dies, to anſwer, &c. 
it was held to be bad. But a caſe was quoted of a Sir V. 
Drury, wherein it was held, That an obligation with one 
ſurety was good. | 50 1 


Per Buller. 3. „ So the bond muſt be made to the ſheriff by hit name 

x Term Rep. « of office;” but the court held, that though ſuch ought to 

— Oakes, be the form, yet that in this caſe the bonds being laid /o/- 
Ymes v. : ; 7 y Riſes 

2 Stra. 893, vend. eidem vicecom. & aſſign. was ſufficient. ES 


Bennet v. Fil: 4, 6 The condition muſt be to appear at the return of 
Eins. « the writ ;” for where the ſheriff took a bail bond for the 


Appearance 


I Saund. 20. 


\ 


_ © upon in his own name. 
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' appearance of the defendant at a day di e from that i in the 
ape it was held to be void. 


Zo where the condition of the bond was for the defend- — Evans. 
ant to appear on the Morrow of All Souls (3d of November 1. 2 gs Rep. 
and the date of the bond was the 4th of November, it was * ELD 

adjudged to be void. 


& But if the fabſtance of the return appears in the . 
« the very words of the writ need not be ſet out.” 


For where the writ was returnable coram domino rege ubi- Shuttleworth v. 
cung. fuerimus in Anglia: and the bail-bond wanted thoſe phy . 
latter words, it was nevertheleſs held good. | 999 


5. 6 The ſtatute extends only to caſes on meſne proceſs ; 
« and all other obligations made to the ſheriff are void.” 


For where the bond was given to the under-ſherif for a Empſon v. Ba- 

| ſum for fees of executing an extent, it was adjudged to be tb 

void under ſtat. 23 H. 6. for one view of the ſtatute was to 

prevent extortion by confining the obligation only to the 
condition of appearing. Cro. Eliz. 808. * 


c And it muſt be founded on good and legal proceſs ;* 3” Mills v. Bond 
for where it was taken on a writ which appeared to be re- 1 Stra. 399. 
turnable on a day out of term: the writ being void, the 
bail-bond was held to be ſo too. 


Though under the ſtatute, if the e did not ap- 
pear, the bond was forfeited, yet the plaintiff was delayed 

in his ſuit; for remedy of which, and to expedite the pro- 
ceedings, it was enacted by ſtat. 4 & 5 Ann. c. 16. .. 20. 
That if any perſon ſhall be arteſted by proceſs out of the 
« courts at Weſtminſter, at the ſuit of a common perſon, 
« and the ſheriff or other officer take bail, the ſheriff at the 
« requeſt and coſts of the plaintiff, or his attorney, /ball 

* afjign the bail-bond, by indorſing the ſame, and atteſting 
« it under his hand and ſeal, in the preſence of two wit- 
* neſſes without ſtamp, provided it be ſtamped before ac- 
& tion brought thereon; and if the ſecurity be forfeited, 
the plaintiff after aſſignment may bring an * 2 


Hutt. 52. 


F 


I. As the appearance-day is the quarts die poſt the return- ad v: Sturt. 
day, the e mould not be made * the four 80 are 2 Stra. 782. 
5 <_"_ 755 | 


But of the four days the a ieſelf f is nk Bullock v. 


and the day — is counted the urs ; and therefore Heather. 
| where *. 


where the return-day was on a Wedne/day, the bail- bond 
was held not to be aſſignable till after Monday, for Sunday 
is not to bè reckoned as one of them; and where it is the 
fourth day, the party ſhall have all Monday to put in his 
bail. „ ; 
Gregſon v. Hea- 2. The ſheriff may aſſign the bail-bond in any county, 
ther. and the plaintiff has his election to bring his action Either 
2 Stra. 727. in the county where the aſſignment was made, or in the 
county to the ſheriff of which the writ was directed: as 
here, where the writ was into Londen, and the aſſignment 
in Middleſex, where the action was brought. + 


Kitſon v. Fagg. 3- The ſheriff, or under-ſheriff, may make the aſſign- 
x Stra. 6. ment of the bail-bond, and theſe only can make it; for 
where in this caſe the aſſignment was proved to have been 

made by the under-ſherift's clerł, it was adjudged to be 


. 
* a * * 4 


— v.Bent, 4. And the action on the bail · bond muſt only be brought 
3 Burr. 1923. in that court where the bail was given, or otherwiſe. the 
Morris v. Rees. proceedings will be ſtayed for the writ gives juriſdiction to | 


3 Will, 348. 
3.7 | that court only. 


Samuel v. Evans, It was formerly a doubt whether the ſtatute 23 H. 6. was 
2 Term Rep. not a private act, but in the caſe of Saxby verſus Kirkus, 
569. Buller, N. P. 224, it was held, that the ſtatute 4 & 5 Ann. 
| 16, by recognizing it, had made it a public act, and ac- 
cordingly where the plaintiff had declared as aſſignee of the 
ſheriff; but in ſetting out the bail-bond, it appeared not to 
be within the ſtatute, and ſo void: the court held, That they 
could take no notice of the ſtatute of Hen. 6. without its 
being pleaded, and that the judgment might be arreſted 
after the plea of uon eff factum. | 


2. © Such are the caſes of bonds given on meſne pro- 

. ceſs: I ſhall now conſider the recognizance entered into 
& by the bail above; whereby they undertake, that if de- 
tc fendant be condemned in the action, that he ſhall pay 

e the coſts and condemnation, or render himſelf up a pri- 

« ſoner, or that they will pay it for him.” 


Upon this recognizance the plaintiff in the original ac-- 
tion may have debt againſt the bail, in caſe of the default - 
of the principal ; bur as the declaration is very prolix, it is 
more uſual to ſue the bail by /cire facias;z and debt is only 
adviſeable where the principal has run away, and the bail 
are likely to become inſolvent ; and for this reaſon, that in 


* 


Ds DEBT. eh n 
debt on the recoghizance the bail are held to ſpecial bai, | 


but not ſo on a /cire Facias. 


But as debt may be brought aaa the bail it will be 
proper to conſider the caſes on that head. | 


1. Before the plaintiff can proceed againſt the bail, either Hobs v. Ted- 
by debt or |/cire facias, there muſt iſſue a ca. /a. againſt the ce. zus. 5 5 pe” 
principal (the defendant in the action ;) for one of the . 
conditions of the recognizance was, that the defendant's 
body ſhould be had in execution; and therefore the recog- 
nizance is not forfeited till that is not forthcoming, which 
is only judicially, known by the return of non eſt inventus on 
; the ca. fa. | > 


Therefore where the bail brought error, and alligned it, Price e, Price... 
that judgment was given againſt them without any ca. fa. Cro. Elis. 733. 
having been awarded e Wis e 1 Ip 
for that fault arreſted. _- | 3 


2. But a difference is to * obſerved Male the pro- 
| ceedings are in debt- on the . and by 1 : 
JOE OT 


« For if the laintif brings debt on "os eee, #9] 
gainſt the bail, they can ſurrender their principal before "3 
« the return of the procl againſt them, but not after.” 


For where the plaintiff having brought his action on the Hor v. Min- 
recognizance in C. B. but finding that the defendant (the 1 
bail) was an attorney of B. R. was forced to deſiſt, and 80. 16 
filed his bill in B. 1. the firſt day of Michaelmas Terms | : 
on the 20th of October the Abend had ſurrendered his 

principal: on motion, the proceedings were ſtayed ; for 
thoſe in C. B. were of no avail, and the render of the body 
being before return of the proceſs, was time enough: for 
the plaintiff ſhould have commenced his action i in the pro- 
per court at firſt. Y 


And where the Sali brings debt againſt the bail Milner v Pettit, - 
they ſhall have eight days after the return of the writ to * Lord Rm. 
ſurrender the-principal ; and if there are but four days in * 
the term after the return, 1 rx, a four N in the 
term following. ; 


But where the ohintif proceeds by ſeire facias - w 7 
non eft inventus returned, the bail have zue erg = rer 1 
2 ſeire faciat to e, the principal * e Oro. Elis. 6:8, 

e _ 3 | 


| 


- 


"of 


% 
* * 
K . 
. — 
4 * 
* % a 
* 7 - 
* 
* . 


DEE, 
Stewardv.Smith And the firſt /cire faciat may be ſed of. He os da 
2 Stra. $66. the ca. fa. is al 2 W 


Alyſon v. Byſ- And there mould be Siem 4 been n wit and 


ton. the return of each cire as. 4; AF 
Cro. Eliz. 738. Je Jai 8 | 


Pealdv. Watſon. 
— Black, Reps 5 
„* ru. 


fore where the ca. ſa. mm Ne Tyin. 1 
une, and the firſt /cire facias was returnable (Quinden, 
21% June, but the lat on Tref.. Trin. 28th June, this 


laſt, was quaſhed, there no dane en he between the 


telte and return. | | | W hte A 


. But this allowance of time till the return of the ſe⸗ 
&© cond ſcire facias, i is not matter of right but of favour.” 4. 


cn v. Vates. For where the principal died before the return of the FU 


1 Sera. Fr. pond ſcire Facias, the bail N eld to be liable. Ang in a 


yet ſtronger caſe, 


Barry v. Barry, Where the principal died fer te return OFT non Cy in- 


2 Stra. 91. wentus, and before Fa cire facias iffued, yet were the bail 
zn. weld to be charge or in ſtrictneſs of =_ the bail are 


chargeable Aer t = Tetuth of non eft inventur, and the Edit ; 


ym is merely ex nets, 


5 p 


arged : 
1. „ Where eee eee 


— . where the action has been by original, the Wü need 4 


1 


; F Burr. 2134. not furrender on the return-day of the ferre 2 but have 


till the appearance-day, that is, the quarto die pot to do it. 


cc Aud the bog muſt be Wy the e the 


2 court.“ * 


simonds v. For A on Ae ond: ſh. FY iſſued 3 the bail | 
Middleton- they ſurrendered the principal on the guarto die poſt to 4. 


1 Wil. ww, 
| Judge at his chambers, the ſurrender wa held to be too * 
5 A1 the bail fred wick the debt and 2 


nee. Mewes batte de bel urs abo dreh Gere » 
veg. ſamender: can be made, they ſhould: be ſummoned" time 


2 Term Rep. enough to make a ſurrender of their principal; for where 
7) zn this caſe, the fei re acias. was returnable the 14th of 
; November, and the were not ſummoned till about an 
hour before the rifing of the court, and the ſheriff return- 


d ſhire fei, the court ſer the proceedings afide, holding 


85 Ms that ſummons 2 as __ too ſhort notice. 


* But i in a he following cakes the bail tall be 4. 


2 If 


* 


1144 


5 . _ 195 

071 n Sj 4442111 U . | Tx s i a 

2. If an actual ſurrender cannot be mad.“ 
8 f 


As where the principal became a peer, fo that by law his Trinder v. Shir- 
body could not be ſurrendered, it was held that an 'exonere- — ad 5 
zur ſhould be entered on the bail- piece. s 


80 where a man J b##n preſed, and was then in cuſtody, Bond v. Iſaac. 
and fo that by ſtat. 29 Geo. 2. c. 4. /. 14. hie could not Ye © Burr. 339- 
taken out of his Majeſty's ſervice, except for a criminal 
matter, his bail in a civil action were allowed to bring him 5 

into court by, habeas corpus, and ſurrender him by, commit- | 
ting him to the cuſtody of the marſhal, and inſtanter re- 
manding him to the Savvy, aſter entering an exoneretur on 


s 
: 52 


the bail- piece. | 


3. © Though the defendant has judgment in the court 
« below, yet the bail are not thereby actually diſcharged.” 


For if error be brought on that judgment, and it be re- Loff v. Kel- 
verſed, the bail ſtill are liable, though the condition of the — x chat? IP 
recognizance was to ſurrender, Oc. if condemned in the ac- 1 9 5 
tion in the ſaid court ; for the j udgment being reverſed, it is 
a if ier had Dt RR 
4. But if the plaintiff has judgment, and the defendant Meyer v. Arthur. 
brings a writ of error and a ſci. fa. is ſued out, proceedings 1 Stra. 419. 

 evill be flayed againſt the bail; but it is on the terms of the eg 
bail's conſenting that if the judgment be affirmed, they 
ſhall ſurrender the principal, or give judgment on the /cire 
facias. 7 * ' | I | « on 74 Os 1.5324 1 x 
1. But it muſt be on application by the bail, Before 
* judgment againſt them had on the ſcire facias.” . 


For where the plaintiff got judgment on the fre fare Fiſher v. 
gainſt the bail, pending error by the principal, and took Emerton. 

them in execution, and they moyed to be diſcharged, per 

cur, if the bail had applied before judgment the court 

would have-ſtayed proceedings: or if an action of debt 

had been brought on the judgment, they would have 

granted an imparlance; but the bail by ſuffering judgment 

to go, have ſubmitted to meet the plaintiff, and the judg- Bo 
2, 80 the bail muſt apply to ſtay proceeding before the Everett v. Gerr. 

return of the ſecond. ſcire facias for after the return of the * Stra. 443. 

ſecond /cire facias the bail cannot ſurrender the principal, 


- 


* 


4 
z 
= 


I Stra. 526. 


* an » Py K 


and therefore are fixed with the debt and coſts. 


ing a writ of error, the court cannot award execution, ſo Bradftiaw. 
PE TR AN O 2 „ that Hob. 116. 


Hunter v. 


nt 
chat no capias can go againſt the principal; and therefore 
as the bail cannot take and ſurrender him, they ſhall not be 
charged. > 8 


3. But the court will not ſtay proceedings againſt the 
Sampſon. bail merely on bringing a writ of error, unleſs bail to the 


2 Stra. 781. writ of error has been actually put in; for till then it is no 


abſolute Inperſedeas. e 
Pool v. Char- o if the writ of error appears to be brought merely for 


Eat the -purpoſe of delay, as where it was ſworn that the 


— 


3 Term Rep. 79. qefendant and his attorney had declared that they would 
delay the plaintiff by every means poſſible, the court re- 
fuſed to ſtay the proceedings againſt the bail. | 


2d. Of Debt on Judgments. 


speak v. Rich- I. If a man recovers in the ſaberior courts a debt or 
ards. « damages for any injury, in any action real or perſonal, 


Nor 8. C. ic he may afterwards have an action of debt on chat Judg- 


. Cro. Car. 539. ment. 


This was the common law remedy in caſes where exe- 
cution had not been ſued out before the expiration of the 
year and day after the judgment. But the 2 of Weſt- 

nfter 2d, c. 45, having given the /cire facias on the judg- 
ment, that is the practice now. 3 


| Glaſcock v. But however, debt is Rill often brought on judgments : 


Morgan. and it will lie for the remainder of the ſum recovered, where 


T mY 9% part has been levied on the goods of the defendant: ſo it 


| will lie pending a writ of error. Gribble v. Abbot. Cowp. 72. 
7 Mod. 62, 14 But the judgment muſt be an actual and ſubſiſting 
Sid. 236. (cc judgment at the time of the action brought; for if by 
| « any means it has been diſcharged, this action will not 

« he.” 1 | 


fe 


* : Ad. For where che defendant's perſon had been taken in exe- 


cution by a ca. /a. on the firſt judgment, and had been af- 


4 Burr. 2483. terwarde diſcharged out of cuſtody, by conſent of the plain- 


tiff, on the defendant's entering into an agreement to pay 
certain ſums at certain ſtipulated times, part whereof he 
had paid when the plaintiff brought debt on the judgment 
for the «vþo/e : but the action was held not to lie, for the 
judgment was diſcharged by the plaintiff's own conſent; 


and ſo he could not have an action on it. 


| Joque v. 300 where to an action of Aunpfir, the defendant pleaded 


1 Term Rep, 
Ss7. 


Withy. a ſet-off of a judgment recovered by him, Trin. 22 Geo. 3 
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ag ainſt the laintiff, the plaintiff replied and admitted the 
judgment but ſaid, that in Mich. 23 Geo. 3. he had been 
charged in execution by virtue of ſuch judgment, and that 
en the Gth of Feb. 1783, he had, bs the conſent, privity, and 
authority of the defendant, been diſe arged out of cuſtody, and 
from the laid execution. The defendant rejoined, t that the 
diſcharge was in conſideration of the plaintiff giving him a 
bond to the amount of the debt to ſecure an annuity, which 
annuity-bond, c. had been ſet aſide by the court of C. B. 
the memorial having been erraneouſly entered: to this was 
a demurrer, where it was held clearly, that the firſt. judgr | 
ment was completely at an end by diſcharging' the plaintiff 
out of cuſtody, and that the deſendant could therefore ne- 
ver reſort to it again, even though the conſideration had 
failed for which he had diſcharged him. 


2. Debt will lie upon a judgment of a foreign court (aw in Walker'v. 
this caſe the ſupreme court of Jamaica) but it is not to be Witter. | 
declared on as a matter of record, for it is here but of the Doug l. 
nature of a ſimple contract debt; therefore in ſuch caſe the 
judgment is ſufficient only to eſtabliſh a demand, and put the 
defendant to impeach the juſtice of it, or ſhew the ſame to 
have been nnduly or irregularly obtained. 5 


And as it is but a fimple contract, a ung will 1 be Crawford V- 
on it; as was decided in the two caſes here mentioned; ge 
3 6. 3. 
one of which was from Jamaica, and the other from Ben- ginclair v. 
gal. And in another caſe from Vernon, where the judg - Fraſer. 
ment was * Trance, and held that q ſumgſit would le. Doug. 4. 


Anon. 
2 v 
So debt was adjudged to lie for a ſum recovered in, 1 
1 4 ghawv. Thomp- 
court baron. ſon. 
5 N | ; Cro, Eliz. 426. 


3d of Debt for Amercements in inferior Courts, 


As where the Reward of 8 court leet amerced a perſon Earl of Lincoln 


for contemptuous words: it was s 6} pages _—_— and that 7. Fiſher. 
debt lay for it. | Cro. Eliz. __ 


90 deht ah for an amercement in A court baron. .." Wickerv. - 
Norris. 


39 of Debt for Colts 


Debt lies to recover the coſts of a e in an zaferior Murray v. Wi- 
court, by the defendant below: and a general declaration fon- 
is good, without ſetting out that the * of action aroſe 


Baul. N. P. 167. 


1 Wi H. 326. Fr | 


4 : within | 1 
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SYN the. juriſdiction of the 2 8 court, or the Fre- | 
| ceedings at length. . {a | 


| sh. Of Debt o on Statutes and Recognizances. 
1. Debt lies on a ſtatute merchant, and alſo on a ſtatute 


' ſtaple, for both are under the ſeal of the parties, and have 


all the ſolemnities of an obligation. 


W a ee . 6 een ſta- 
ple, but was void ar, a flatute, for want of two ſeals in 
- of the ſtatute of Aon Burnell, yet the plaintiff 
was allowed t to _—_ debt on it, as an a obligation z 1 


Trott v. _ 


ling. 

Moor. 118. * 
Thorp. 

Cro. Eliz. 187. 


eee "oe Lang- 


Oro: Fl. 608. 


Roll. Abr. 600, 
Dany. 498. 


2. 80 0 upon a recognizance hen 3 in 2 eu of ſtat. 23 


H. 8. c. 6. before the Chief Juſtices of the King's Bench 


and . Pleas, or the Mayor of the ſtaple at We eftminſter, 
out of term, and the Recorder of London jointly, for pay- 
ment of money, and on which the proceſs is the ſame as 


upon ſtatutes ſtaple, debt will lie, by ſtat. 8 Geb. 1. 23. 


So if th recognizane i. taken in ch debt les on 
it. 


"Andi in like manner if the tenor, of the recognizance. io, 
taken is certified i into the King's Bench: for the tenor under 


the great ſeal is of the ſame notoriety and validity as if 


the original under the ſeal of the conuſar had, ban pro- 
duced. 


2. DEBT r WITH REFERENCE TO THE PERSON. 


This is 1ſt, As to Pe in General. 2d, As to the | 


Heir, Executor, or Adminiſtrator. 3d, As to Baron and 


Barker exec. of 
_—_ 


Feme. 4th, As to Aſſignees. 5th, As to Sheriffs and their 
* TT: 


1. AS TO PERSONS Cane . 


le No one ſhall be charged in debt on any bond or ob- 
44 gation, to any matter, or to any perſon not mentioned or in- 
« cluded in it; for its extent ſhall be ſtrictly ins to the 


«c condition. 


As where a bond was entered into by the defendant, as 
ſurety for one Ts — for his ſeryice and 


Tem ker 67. N. 


faithful 


\ 7 


Dibr. —_ 


Faithful Sebi of all monies of the e bbligee, 10 * 
or adminiſtrators, which ſhould come to the Hands of the 
faid Hampton, while he ſerved the obligee as his clerk. 

The obligee died, and the executors having continued the 22 
neſe, it was adjudged, that the bond did not extend fo as 
to make the defendant who was ſurety liable to them, on 
1 8 default, for the bond IS, Fra to 4 oblige 


_ himſelf... 


80 Uher the Aetldat had jolned in a — a 5 95 weg v. 

plaintiff, as furety for the * ſervice of ohe Baird 4 505 i 

roac clerk to the plaintiff; e pen afterwirds took 3 J 

one Delafield into a in debt on the hond the 

| breach was aſſigned in Bai 2 having embezzled money 
Kr artnenſbip: to this was a demurrer, and the action 

| eff not to lie, for the bond was for petformance 

of of fait ſervice 4% M. right (the PAN N only, not to 15 


8 and his partner. i 


Theſe cafes go on hs arching of the 51 tion bei ere Barclay v. 
font; but wie the bond was not fo, 1 1 where ' 8 2 = 
made to the hinſe, vis. for faithful ſervice in he counting 29 3 OF 
houſe and ſhop; and the then partners in the houſe, to 
whom the obligation had been made, took in another Part, 
ner, the bond was held ſtill to remain in ee d, is 
. Fecorefee on it. | 


* 


2. OF DEBT BY OR AGAINST — exrcuren, 'OR 
ADMINISTRATOR. ; 


f 


1. « The ane of a bond may bring his action Aber D Davis v. 
« againſt the heir or executor for the obligot binds his ZR 
heirs, executors, and adminiſtrators, and therefore where „ 8 
it was brought againſt the heir, and he pleaded that J. S. plomd 
bad admired, the plex was held eo be ill as both were s . 


liable. 


. & In no cafe ſhall an executor be charged i in debt 
cc where the action would not lie againſt his teſtator.” 


For where A. covenanted with B. to put his ſon appren- Perrott v. 
tie to C. or that 4.'s executors ſhould pay to B. 207. the — 

ſon was not put apprentice, and A. died: it was athudged, 27 

that debt lay not for the 20/. by B. againſt A. s executor; 
for that teltator himſelf had never been liable. But, 


NA. The authority of this caſe was & 15 Lerd 
Mangſell. Burr. 1383. 


DEBT. 


3. If an adminiſtrator does not perform the requiſitions 
of his adminiſtration-bond, the ordinary may authorize a 
creditor or the next of kin to ſue him on the bond: for the next 
of kin are intereſted in the ſurplus, and a creditor in the 
preſent diſpoſal of the inteſtate's effects. | 


Before the ſtatute 22 Car. 2. an executor or adminiſtra- 
tor was compellable to account, but the ordinary was ob- 
liged to take the account as he furniſhed it without ex- 
amining : fo was a creditor, if he ſued in the eccleſiaſtical | 


0 court, for he had a proper remedy at common law. But 
if a legatee had ſued for an account in the eccleſiaſtical 


court, the defendant, before the ſtatute, was obliged to 
prove the whole account, for the legatee had no other re- 
medy, and the court could no otherwiſe exerciſe its juriſ- 

diction of legacies to effect. Since the ſtatute, a perſon 
intitled to diſtribution is as a ſtatute legatee, and ſhall there- 


fore have the ſame remedy as a legatee before the ſtatute ; 
and now being by the condition of his adminiftration-bond 


bound to account at-a day certain, he ſhall do it without 
citation: but this account is not examinable unleſs a party 
intereſted comes in and controverts it. And the condition 
of the bond being, that he ſhall adminiſter well and truly, 
that ſhall be conſtrued in bringing in his account, and not in 
paying the debts of his inteſtate : and therefore a creditor 
ſhall not take an aſſignment of the bond and ſue it, and 
aſſign for a breach the non-payment of a debt to him or a 
devaſtavit committed by the adminiſtrator ; for that would 


be needleſs and infinite. 


4. Executors are no further chargeable than they harre 
aſſets, unleſs they make themſelves ſo by their own act, as 


pleading a falſe plea; i. e. ſuch a plea as would be a per- 


petual bar to the plaintiff, and which they know to be falie; 
as ne unques executor or a releaſe to themſelves ; but if they 


| plead a former judgment by another perſon et nil ultra, and 


bond made to himſelf. 


the plaintiff replies per fraudem, and it be ſo found, yet 
judgment ſhall be de bonis tefhatoris. NOTE, 


3. OF DEBT BY OR AGAINST BARON AND FEME. 


1. If a bond is given to an huſband, and wife admini- 
ſtratrix, he ma bros an action on it in his own name as a 


> 


ed; but in ſuch caſe ſhe cannot give a bond and warrant 
2 N | of N 


of attorney to confeſs a judgment: 80 when ſued: as 2 
feme ſole, ſhe muſt be ſued in the courts of the city of Lon- 
don; for if ſued in the courts above, the huſband muſt be 
joined. Ip TO NEL EY 5 | 
So the wife alone cannot bring an action in the courts Caudell v. 
above, but only in the courts of the city of London; and 4 Term 
even where the huſband was dead, and ſhe brought an P 3%. 
action in the court of King's Bench for goods ſold and . 
livered by her while a feme ſole trader; it was adjudged, that 
the action could not be maintained by her in her own 
nume in that cor. dl Ab 


— 


3. If a leaſe be made to a woman dum ſola, and ſhe mar- Vane v. Min- 
ties, the term expires and the dies: debt lies againſt the 2 5 
huſband for rent accruing during her lifetime; for he is So 


FFF 


4. OF DEBT BY OR AGAINST ASSIGNEES. _ 

1. If there is a leſſee for years, and he aſſigns all his in- Walker's eaſe. 
tereſt to another, yet may leſſor ſtill have an action of 3 C0. 22 
debt againſt him for rent in arrear after aſſignment : firſt, + 
Becauſe the leſſee ſhall not prevent by his own act ſuch 
remedy as the lefſor hath againſt him on his èeontract. 
2dly, That the lefſee might grant the term to a poor man 
who would not be able to manure the land, and fo for 
need or malice the land would lie untilled, and the leſſor 
be without remedy, either by diſtreſs or action of debt. 


: But the leſſor may accept the aſſignee for his tenant, and Marſh v. Brace. 
ſo diſcharge the original leſſee. And if he once accepts rent Cro. Jac. 334. 
from the aſſignee, he can never again reſort back to the firſt © 

| leſſee. 2 1 Cd A 


But the aſſignee is bound to the rent no longer than while in Lekeux v. Naſh, 
poſſe ton, and he may at any time aſſign over his term and 2 Stra. 1221. 
ſo diſcharge himſelf; and if even to an inſolvent perſon, Pitcher y, 
it ſhall diſcharge him: for the action as between the leſſor Mug + 
and the aſſignee is founded on the privity of eſtate, which *' 8 
is gone by the aſſignment. We, 


But if a leſſee for years dies, his executor or adminiſtrator Marrow v. 

may afſign the term, and ſhall not be chargeable for rent ** Turpin. _ 
the aſſignment ; for as they could ſell the term to pay debts, . liz. 775 
ſo they can aſſign it, and be diſcharged from all ſubſequent Overton v. Syd- 


demands of rent. And it was further held in this caſe, 10 
that if the leſſee for years aſſigns over his term and dies, 
the executor ſhall not be charged for rent due after his 


death; 


DEBT. 


death'; n privity of eſtate at contract 
was at an end. 


1 3 co. 33. . 2. If che Igor grants away his apes, he cannot 1 
an action of debt for the rent, for he has granted the re- 
verſion to another, to which the rent is incident. So that 


| the grantee of the reverſion alone can have the action. 
Humble o But if the leſſor had ſo granted his reverſion, and the ee 

— bad afjigned bir term, the grantee ſhould not have * 

Oro. Eliz. 328. againſt the leſſee after aſſignment, for there was no privity 


8. C. 3 Co. a3, b. between them but by reaſon of the oy of eftate, and 
| "I being gone by the aſignment, the action will not 


« And it is the fame whether the perſon chiming th 
t rent comes e ee 


Overton v. 85d. As where a prebendary made a leaſe, confirmed by dean 
all. and chapter, the leſſee died, and his executor aſſigned. 
Cre. Elit. 555- Afterward the prebend died, and the plaintiff being named 
his ſucceſſor, brought debt againſt the executor of the 
leſſee, and adjudged that the action would not lie, for the 


privity was gone by the aſßgnment.“ 


But where the leſſee Aga but a part, hols 4 
«& able for the whole to . 
<« count of the fubfiſting privity. 


Broom v. Hore. For where Sir Cbrilupber Broom let lands to Boe, 
Cro. Eliz. 633+ — rent; Hore let to one Wrigleſeworth one-fourth 
part of an acre: afterward Sir C. Zroom granted the re- 
verſion of the whole to one George Broom (the now plain- 
tiff) who brought debt againft Hore for the entire rent. 
It was contended for defendant, that the privity being 
one as to part was gone for the whoſe. But the court 
1d the reverſe: That the entire eſtate remaining in one 
part of the land, the privity remained et * 
bupport the action. 
RNobinſon v. Cox 3. If the leſſor in fee er to tied wie tht el 


& 8 a term, and the leſſee attorns, the 3 of the rent 
n may have debt for each gale in arrear, though the rerer- 


ſion is in the leſſor, and of courſe the privity of eſtate, 


for by the attornment there is a privity of contract. 


\ Hp he. may deviſe ie, nt deviſes maintain an a- | 
tion of 45d. for the TG 2 may 


4. If the leſſee for years aſſigns all his term to o eke, 


Ards v. Wa- 
8 
Cro. Eliz. 637. 


Ham“ © reſerving the rent to himſelf, he ſhall have'ari action ot 
I Stra. 405. debt for tho arrears during the unn; for though not 
Rayw. 99, 737. e * 


erly a rent for „** f 
of its nature, being a return for the profits which are an- 
nual. 


5. or DERT BY aum 4GAINST SHERIFES. | 
1. Debt lies ail A he, where he has 00 8 
« that he bag levied: the mo under a writ of feri facins,” Richards 
or ſuch. But otherwiſe, if he returns . that be Bas taken Fob. _ 0. 
podle to ſuch a value, which, remain-in his hands, pro denn 
eunptorem ;“ for in ſuch caſe he ſhall not be charged in debt. X 


80 debt lies againſt 2 ſheriff on his return of having Mildmay v. 
ſeized goods to, the amount: ofi . — which were reſcued;out 25a 
of his hands. For ſuch is no excuſe to any taking on final p a 
proceſs, as he may command the poſſd. comitatus. | 


And it lies in like manner againſt: the ,, e of the Parkinſon v. 
ſheriff, who had levied tho S 85 at _e ſuit of the 8 Car. 53 Gs 
tiff in the action. 9. 


For when the ſheriff has: lewd = delt on damages Rooks v. Wik 
againſt the defendant's eſtate, the; judgment again the de- mot 8 Eliz ; 
fendant becomes immediately I. Revo therefore I 
the ſheriff mult himſelf be liable. 


But the plaintiff 1 in the action may hank a ſeire ker, — 
againſt the ſherith and: not- bring an action of debt. Hatt, . < 


2. Debt lies againſt a ſheriff for the reward gi given by ſtatuta Bignoll v 
687. and M. c. 23. on the conviffion Lf cainers; the Rogers Caſe | 
emp. 

judge og. 6 certified the pa, wt hich pak be air, 


. Debt lies ani Herifh, we A gende in anch on-B Ab. 
foul ge gie br de equity ee Wg., 2. ind» Inf. 352, 

I Nicb. 2. 14. he the © aus at whote ede execution | | 
Was. e | 


And Fer an action of debt: i 4s; ea . n ki 

| ſheriff on an eſcape, the abel ſum far auhc the defandani monks, 
war in cuſtody, az the. time of. the eſcape, ſhall. be recovered 28 

againſt "the it; and if the defendant is ſoen at large , Black. Rep. | 


for eyer ſo ſhort-a time alter , er- it is 1048 


an eſcape. PE fe. 

And. the aQion alc whether, the «ſoaps was ne- Stonchonle v. 
dligent or. N W ie b een 57 431 Mellin 

| 111 Ir 2; £0 {pl . R AIC 360 L $44 1.3 Str, 153. | 


Or 
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| Aſtborovgh's Or whether the writ Was returned by the ſheriff or 
For the caſes on eſcapes at length, ſee Treſpaſs on the 
Caſe, Chap. 13. | 1 


Jayſon v. Raſh. 4. Debt lies at the ſuit of the ſheriff fr bis fees for ine 


209 cuting an elegit, and other fees to which he is entitled, 
Tyſon v. Paſhe. - And it is no objection that an elegit may not be a com- 
Salk. 333. plete execution, for that the plaintiff may be obliged to 
| | being an ejectment to recover the poſſeſſion. . 


Earl v 0 And if an erroneous writ be delivered to the. ſheriff, and 
Salk. 332 he executes it, yet ſhall he have his fees, for it was the 
fault of the party, and the ſheriff has done his duty. 


+ Theſe fees are regulated by ſtat. 29 Eliz. c. 4. which 
enacts & That no ſheriff or other perſon ſhall take more 
« for executing any writ, extent, or execution on the 
cc body, goods or lands of any perfon, than 124. for every 
« 205. up to 1oo/l.; and 6d. for every 20s. after that, for 
cc the ſum he ſhall levy or take the body in execution for, 
« under penalty of treble damages to the party grieved; 
cc and 4o/. half to the King and half to the informer,” 


As to which ſtatute it has been ſettled, 


E .I. Under this ſtatute the ſheriff is ſtrictly tied down, 
Knatchbull. ſo that he can demand nothing beyond the allowance given 
: 5 him by the ſtatute, and if he takes more it is extortion, and 
Fn he is ſubject to the penalty of it; and in ſuch caſe he is 
bound by his return to the writ; and as to the'ſums he is 

Intitled to levy (per Fuft. Buller) in judgments on actions 

for ſimple contracts, or for debt certain, he ſum given by the 

0 judgment of the court only is to be levied, and the expences of 
Eo ing, &c. is to be paid by the plaintiff in the action, not 

by the defendant ; in which caſe if he overcharges or levies 

more, he is liable under the ſtatute. But if the judgment 

is for a penalty, the plaintiff has a right to receive the whole 

of his debt, independent of the expences of his execution. 

In this caſe the ſheriff having charged poundage, and the 
expences of levying on different executions, againſt the 

' plaintiff, the ſum of 54. and that ſum being found by 
dee verdict, the court gave judgment for treble that ſum in 


ane, 
Peacock v. 2. Thatſ ät extends only to executions in perſonal actions, 
Harris. not to real executions, as an habere facias ſeifinam or peſſeſ. 


| Falk. 31.  fonem. 2. That on a capias ad ſatisfaciendum, the ſheriff Tall 


* 
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have his fees for the he debt. 3. But in legit it ſeems 

doubtful whether he ſhall have them for the whole ſum, or 

only according to the ſum levied. 4. The ſtatute does not 

extend to executions upon fatutes merchant or recognizances;_ 

for the act is only to be underſtood of caſes where. the 

judgment redditur in invitum, not where it 1s by voluntary 

e of the party. 


3. The ſtatute does not extend to give a in 8 of GY * 
execution out of inferior courts; ſo that for theſe the of- gal Salk. 331. 
ficer cannot have an action of debt. 5 | 


4. The ſheriff may have debt againſt the We in the Con v. 

if e ven under flat. 23 H. 6. for defendant's appearance; 

and 1 is no a — ſuch Tac — the ſurety had no . $62. 
lands in the county, for the bond is taken only for the 

| ſheriff's ſecurity ; and the ſtatute is ſilent as to the quality 
of the ſureties, and only declares it void egen not made 1 in 
en of the ſtatute. ter 


Having now conſidered the grounds of this action: be- 
fore I proceed to the pleadings, it is proper to obſerve on 
the time at which this action may be brought. | 


1. If a man be bound by bond to pay a ſum of mone' 7 Co. Litt. 29a, b. 
at five ſeveral days, the obligee ſhall not have an action o 
debt till all the days are paſt, for the contract is entire, ſo 
i the breach of”; it is not complete till all the days 2 are 
p | 


This 36 Abere the entire lm i due on a þi * bond; for Cotes v. Howell 
ff it be a bond in a penal ſum, conditioned for the payment 1 Will. 8. _ 
of money at different days, the condition is broken, and 1 = a 
the bond becomes abſolute upon failure of payment at 4 
a the days, and debt lies before the laſt day i is paſt. | 


But where debt was brought on a promiſſory note, pay- Rudder v. Price. 
able by inſtallments, it was held that it would not lie till H. Black. 
the laſt day of payment paſt, though aſſumpfit might. N 


But if a man be bound in a recognizance to pay a ſum of Co. Litt. 292. » 
money at five ſeveral days, preſently after the firſt day 2 
payment the conuzee ſhall have execution on the rec 

zance for that ſum, and ſhall not wait till the laſt * rat, 3 


| for it is in the nature of ſeveral judgments. ol 


In the caſe of a bond of indemnity, in which the ſurety Broughton' * 
has paid the money, it is not neceſſary that he ſhould have caſe. 
done it in eee of his having been ſued; for if he 5 Co. 24. 4. 


pays it without ſuit, he "ny then have his action * 
the e Es 


OY | 


1 2 
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05 or THE PLEADINGS, ibs 


* 


wy With Reference 60 the Ones. aa, To ike 
Perle 


And firſt, of the pleadings on the part of the bur, 


ay cab dered Vith reference to the contract. 


Theſe are, 1ſt, On Gmple contracts. a On bonds. 


| 3dly, For rent. 4thly, On rinatters of record. 


uſt or TRE PLEADINGS FOR THE PLAINTIFF IN DEBT 
on SIMPLE CONTRACT: . | 


45 cc ie was tte the "eg that in 4457 on 2 ample 
tc contract, the plaintiff was bound to declare on the con- 
tc tract for the 555 mm which Ee was to recover ſpecifically, 
er and that he could not rerbvrr 4 Tefs ſum than he declared firs 


© « but that ſtriftneſsis now laid aſide, and the plaintiff may 


t recover a leſſer ſum than in his Rea, on mes the | 


« defendant to be indebted to him.“ 


This point was expreſs! ruled in this EY ele the 
plaintiff in reciting the writ in the declaration, viz. hat 
* defendant render to him Fool. in the ſeveral counts of his 
declaration the ſums together made but-450/.; and the de- 


elaration concluded that the defendant had not paid the ſaid 
| gol. or any part thereof « There was a ſpecial demurrer for 
that cauſe; bat the court held the deelaration to be good, 
on the ground that the plaintiff might recover by verdict a a 
| leis ſum than he demanded by his writ. | 


Aylett v. Livre, But prior to this caſe the following had * decided. 


2 Black. Rep. In debt on a mutuatus for 250. and nil debet pleaded; the 


1221. 


n Fell. 
| OI 
2 


Jury 


where the contra 


found a verdict for oO. and nil debet as to the 
It was moved to enter up a nonſuit, on the ground 
— debt being an entire thing, part of the ſum could not 
be fo recovered: But the court refuſed to ſet the nonſuſt 
aſide 3- and the plaintiff had judgment for the ſum ſo given 


by the verdict. 


2. Th declaring in debt on fimple contra" for goods 
ſold, it is ſufficient to ſtate generally that the defendant 
at Weftminfter, in the county of Middleſex, was indebted 
to the plaintiff in the ſum of . for divers goods, &c. 
without alledging any expre/# contract, or laying any place 

100 on the ſale was made; for the 2 
fo 


mh a ww. a 


2282 9 „ 


— * 


| DEFBF:: - e 27 
fad and delivered imply a contract, and the venue laid i in 2 2 


the beginning of the 1 hre 90 that the con- 5 2 
tract was made there. 32 1 


*f ly. « or THE PLEADINGS IN DEBT . EY 


« In Fg on a enk contra, the hin ſhould by 
« 7 in his declaration che pr pr omife or conſideration which is 
« the ground of his action; but in declaring on a ſpecialty it 
« muſt be, on a certain writing obligatory, or deed ſealed with 
« his ſeal, and conclude with a profert; for the bond or 
« obligation 1s of itſelf ſufficient foundation of the action.“ 


For where the plaintiff declared upon a certain agreement, Simons v. 
ſealed, & c. by the defendant, and had judgment on nil uebet, hem e 
the judgment was arreſted, for there was nothing in the „ 
declaration to ſupport debt, for it could not be on pro- 
miſes, as no conſideration was _ nor was the e 
ſhewn to be by deed. | 


And as the bond i is. dhe Gole: 3 of the action, Thereby v. 
the court muſt ſee. that it is properly executed, as on it „N 
their judgment is to be founded; and therefore it is mat- 3 Stra. 1186. 
ter of ſubſtance that 12 be made of it. And the de- 8. C. 
fendant being entitled to it by law, the court can in no 


caſe diſpenſe Firn it. 


The rule as here laid down is che caſe, where he laintif TIO Neſbitt. | 
declares with profert, in which caſe the court will not fay Trin. #4 G. 3. 
that the defendant ſhall not have oyer.; but the court . 
order that the production of a copy may be oyer. 


80 if a deed has been loſt, in ſuch caſe the plaintiff Read ». Brook- 
ſhould. declare ſpecially ; that is, that the deed was loft A 
time and accident; for then it would appear on the record 151 * 
that the defendant was not entitled to oyer, and ſuch mode 


of pleading would be good. 


And where. the party. is intitled to 9 the party de- Page v. Divine. 
-manding it has a right to it within 22 days after demand; 2 Term Rep. 
the day of demand and giving it both being excluſive : ©: 
therefore when oyer was demanded on Friday, and judg- 
ment was ſigned on n the judgment was Held to 
be irregular. ; way 

2. «© In an action on a bond, the plaiti® baut allen 
« but a ſingle breach; for ſo only can the defendant h | 
«* where to n his n | | 


For | 


en DEBT. 


African Com- For where the defendant being appointed agent to the 
| 2 plaintiffs, gave the bond in queſtion, conditioning for the 
—_ 8 payment of all ſums of money by him received to the uſe 
773. and 1 Stra. Of the company; and the breach aſſigned was, 4 That 
227. the defendant had received from J. S. and ſeveral other per- 
ſons, divers ſums of money, which he had not paid to the com- 
pany.” It was held, that the aſſigning the breach in the re- 
ceipt of divers ſums from ſeveral perſons, was too general 
and uncertain, and therefore badly aſſigned. „ þ 


\ ne. „ where the tranſaFion upon which the breach is 
| Savery. c founded is entire, though it conſiſts of many parts, a ge- 
2 Burr. 77% cc neral aſſignment of a breach will be ſufficient.” | 


As where in debt on a bond as fecurity for a perſon ap- 
pointed agent to'a regiment, and the breach aſſigned was, 
C That defendant had received ſeveral ſums of money 
from the paymaſter-general, for the uſe of the regiment, 
which he had not paid over to the officers according to 
their reſpective proportions.” This breach was on de- 
murrer held to be well aſſigned, for the money was received 
from one perſon (not from many, as in the laſt caſe) and 
for one purpoſe, to pay the regiment ; and his omitting 
to pay any part of it was a breach of the bond, and ſuſſi- 
cient. 2.44 3 5 — ' 


e And where a ſingle breach is aſſigned, it ſhould be 
« fully and particularly ſtated in what manner the breach 
« accrued.” | | | 
** As where in debt on a bond conditioning for ſecurity 
— for the faithful ſervice of a clerk and breach aſſigned, 
Dougl. 203. 4 That a large ſum of money, viz. 130. came to the clerk's | 
| hands on account of the plaintiff, which he (the clerk) had 
ſpent and embezzled.” This breach was held to be ill 
aſſigned, for not ſhewing how and from whom the money ſo 
embezzled had been recerved. | 5 8 1 8 iy. 


3. „ The breach ſhould always be ſo aligned that by 
c no preſumption it ſhall be out of the condition of the 
« bond; for ſo judgment might be given without cauſe of 
cc action.“ | | | 


| Stibbev.Clough. As where in debt on a bond which conditioned, « That 
| x Stra. 227. the plaintiff ſhould furniſh the defendant with ale and 
beer, to be uſed in his houſe, ar ſuch prices, and that he 
ſhould take it of nobody elſe ; but might take his other li- 
quors from whom he pleaſed (malt liquors only excepted).” 
In debt on the bond the breach aſſigned was, ic that ſuch a 
quantity of /iquors was drawn and unpaid for,” On de- 


— 
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murrer, the breach was held to be ill aſſigned, for it did 
not appear that the liquors unpaid for were malt liguors, 
vphich only the defendant was bound to take from the 

plaintiff, | Seth; 


« But the aſſignment of the breach need not be in the © 
ce qwords of the condition, if it appears to be within the in- 


« tention or ſpirit of agreement.“ 
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For where the condition of a bond was, © That the de- Bache v. Proc- 
ſendant ſhould from time to time render @ juſt and true ac- tor. Dougl. 367, 


count of all monies received by him as treaſurer of the pa- 


riſh of B. &c.” and the breach aſſigned was, that on the 
laſt account furniſhed by the defendant, there appeared to 
be due by him a large ſum of money, which he had nor 


paid over : The defendant demurred for cauſe that the 


breach was not within the condition which was only to ac- 
count: but per curiam, the intention of the parties, and fair 


conſtruction of the condition is, that the money ſhould be 


paid; for to conſtrue it a condition to enforce the making 
out a paper of items and figures is idle and nugatory. 


4. © Where the plaintiff brings debt on a bond for per- 


« formance of any thing, if the defendant pleads matter 


« of excuſe, the plaintiff need not ſet out a particular 


s breach, for the excuſe admits the non-performance, and 


« juſtifies it.” = 


As in debt on a bottomry bond, the defendant craved Meredyth v. 


oyer, and the condition was, * That if ſuch a ſhip returned 
in ten weeks, and gave an account of the profits of her voy- 


age, that then the obligation ſhould be void.” The de- 


fendant pleaded that the /bip was oft and did not return: 
the plaintiff replied, that the ſhip was not loſt, and the 

defendant demurred for cauſe that there was no breach aſ- 
ſigned; but it was adjudged, that the defendant. had made 
it unneceſſary by pleading matter of excuſe. 


The only exception to this is, the caſe of an award ; for Per Holt, 
in debt on a bond to perform an award, if defendant pleads 8. C. 


matter to excuſe- the non-performance, the plaintiff muſt 


ſet out the award and the breach, for the award may be void 
in the whole or in part, and therefore the award muſt be 


let forth, not only that the court may ſee that there was 


an award, but alſo that the non-performance was of a good 
and not of a yoid part of the award, for that need not be 


4 


performed. 


Pp. 8 « Where. 


Alleyn. 
Salk, 138. 
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5. « Where a bond is in the divjuntFive, a breach of 


tc either part by act of the obligor forſeits the bond, and 
cc ig a ſufficient aſſignment of the breach; for the law will 


« ſupply thoſe words which ſball finſt happen. ” (1 Lev. 54.) 


As where the defendant s wife, when ſole, gave a bond 
to the plaintiff, which was in a penalty of 1200/. if ſhe 
married any other perſon than the plaintiff, or refuſed to 
marry him within one month after'the death of her father. 
Having married the defendant in the lifetime of her father, 
the plaintiff brought debt on the bond, aſſigning her 
marriage as a breach; and it was held to be good, th ough 
inſiſted, that ſhe might {till perform one part of the con- 
dition by marrying the plaintiff after her father's death, 


as he might ſurviye her huſband); for that, by the breach 


Hallett v. 
Hodges. 
Sayers Rep. 29. 


Dutch W. In- 
dia Company v. 
Jacob Senior 
Henriques Van 

Moſes, - 

2 Stra. 612. 


Roberts v. Har v. Har 
nage. 
Salk. 659. 


of one of the conditions, the bond became abſolute. 


6. Where the bond was for the payment of a ſum of 
money by inſtallments, wiz. 150/. by 5o/. on the iſt of 
November, 50l. on the 3oth of May, and $0/. on the 3oth of 
October; the condition was for the payment of theſe ſums, 
without the words or any of them: It was nevertheleſs re- 
ſolved, that the obligee might on default of payment of any 
of the inſtallments bring his action againſt the obligor. 


Debt is in its nature a tranſitory action, and a bond 
or other obligation entered into in any foreign country may 


be ſued for in England. But in ſuch caſe, if dated at a 
certain place, the declaration ſhould ſet it out as made at the 
true place, with a C viz. at ae in the Ward of gs | 


or where he means to try it. 


Therefore where the plaintiff devlared c hs the 3 
— by his bond apud London conceſfit ſe teneri, &c. to 
the plaintiff in 400. ;“ and on oyer the bond appeared to be 
dated at Port St. David i in the Eg Indies, which was 
not mentioned in the declaration, the variance was ad- 


judged to be fatal. 
Avidithe. reatan af Met eren forme m be. ZE © 


there is an omiſſion of the date or place where made, the 


bond produced in evidence does not appear to be the ſame 


declared on: for a bond made in London is not preſum- 
able to be the ſame with one made at Port St. David's, and 


therefore the variance between the proof and declaration 


muſt be fatal; it being the conſtant practice to compare 


the dechiration ns ens produced at. e Bull. 
V6. 


« But 


5 
Dc ns 
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« But if the deed produced is in E ay the fame with 
te that declared on, if the declaration ſtates matter of ſur- 
« pluſage, or no way variant of the deed, it ſhall not vitiate.” 
As where the plaintiff declared on a deed of covenant, Holman v. 
dated the 3oth of March, 1701, annog. 13 regn. Gul. 3. * 
| 3 | . 658, 
And on oyer thoſe latter words were wanting; on demurrer 
for variance, the court held it to be none, for the deed was 
implicitly the ſame. | 


And in this caſe before, where the plaintiff declared on Roberts v. Hats 
the bond /elvendum to the plaintiff, and on oyer it appeared nage. | 
to be teneri to the plaintiff for 4o/. 0 pay to his attorney or alk. 659. 
ofigns, it was adjudged to be no variance, fer payment to the | 
plaintiff or to his attorney is the ſame thing; the ' Zener; 
made it a debt to the plaintiff, and a /o/vendum to any one 
elſe would be repugnant. 35 


8. « This action being tranſitory, the court will never Dupleſſis v, 
« change the venue, except under particular circum- Chalk. 
« ſtances.” : | 8 


As where the party's witneſſes are in a diſtant county, Foſter v. 
and then the court will annex conditions to the changing 1 5 
the venue, as undertaking not to bring a writ of error, 1. 


or giving judgment of the preceding term. 


And Note, That the breach being ſet out in the repli- Plen. in Stibbs 
cation, the plaintiff can only alledge new matter in the Y- Clough. 
ſpecialty declared on, in his replication, after /etting it out 4 337: 
en oper; and therefore where the plaintiff declared, on ar- 
ticles whereby the defendant agreed to take his malt /iquors 
only from him, the defendant pleaded performance and the 
replication,” « That by the ſame articles it was further 
agreed, that what ſhould be drawn ſhould be paid for:“ 
and that ſuch a quantity was drawn, was held to be bad. 


- 


3. OF THE PLEADINGS FOR | THE PLAINTIFF IN DEBT 
| 13 55 FOR RENT. 0 


1. In declaring on a Jeaſe at will for rent arrear, the Bellaſis v. Buys 
plaintiff muſt not only ſet out a demiſe, but alſo aver and brick. 
prove the entry and occupation of the leſſee; for the rent ig Salk. 209. 
only due in reſpect of the oceupation, and therefore it hs 
muſt appear to the court when the leſſee entered, and how 

long he occupied: but in debt for rent on a leaſe for years, 
| though it is uſual in the declaration to ſay © virtute cujus, 
Mee entered, yet it is e to ſet out ſuch ener 
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and occupation; for the action is grounded on the leaſe, 


and though the leſſee neither enters nor occupies, yet he 
muſt pay the rent. | | | 5 


But the want of ſetting out the occupation on a demiſe 
at will, muſt be ſnewed for cauſe of ſpecial demurrer, for 
it will be cured by a verdict. S 


Welbie v. 2. If rent is reſerved quarterly or ona eng, each 
= oy . gale is a diſtinct debt for which the leſſor may haye his 
Sets action, and may declare for an entire gale at the end of 
any quarter or half year without ſhewing how the former 
quarter or half year has been ſatisfied: but if he declares 
only ſor part of the gale due at the end of any half year or 
quarter, it is bad, unleſs he ſbews how the remaining part was 
ſatisfied: for otherwiſe the leſſee may be expoſed to many 
actions for the ſame demand. | | 


Piltarſey. And whenever rent or any other duty is received quar- 
rin terly or half-yearly, the declaration ſhould always ſtate 
Wo when it was due and ending, or it will be bad. 
_ So if rent is reſerved annually, to ſay after by even portions, 
2 Lev. 4. is idle and vain, and no action will lie for an half year's rent. 


And if the plaintiff declares for leſs rent than a year, 
without ſhewing how the reſt was ſatisfied, it is bad, as in 


the caſe of Welbie v. Philips, ſupra. 


3. „ Where the plaintiff in his declaration undertakes 
cc to recite a leaſe or demiſe, any miſrecital is fatal, if the 
e action is founded on ſuch leaſe or demiſe.” 


Sands & Taſhv. In debt for rent, the plaintiff declared on a demiſe « for 

| TW 151. per ann. rent under a power to make leaſes for twenty- 
Kaym. ” . . . . 

792. one years.“ And on evidence, it appeared to be a demiſe 

3 for 15“. per ann. rent, and three fowuls, under a power to 

make leaſes for twenty-one years in poſſeſſion, and not in re- 

venſian, rendering the ancient rent and not diſpuniſhable 7 

. evaſte; for this variance the plaintiff was nonſuited. 


Shyte v. Horn- So where the plaintiff declared on a leaſe for three years, 
ſey, quot. and on evidence it appeared that the leaſe for three years 
Dougl. 643. was void under the ſtatute of frauds, and that the defendant 
was only tenant. from year to year: the leaſe for three 
years being laid and not proved, the plaintiff was nonſuited. 
Vide Plen. Caf. Briflow v. Wright, Doug. 640. 


| Patterſon v-* 4. If the action is for rent againft the original leſſee, the | 
Leu. „ venue may be laid either where the land lier or where the dee! 
e e avas 


- 
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af ereruted. But if the action is againſt the «/ignee of the 
leſſee, it muſt be laid where the land lies; for he is charge- 
able only on the privity of eſtate. 7 | 


Therefore where the leflor brought debt for rent againſt way v. Yally, 
his leſſee on a demiſe of lands in Jamaica, made in London, 2 Salk. 657. 
and the defendant pleaded to the juriſdiction of the court, 
that the matter ought to be tried in Jamaica, where the 
lands lay; but the court held, That there was a privity of 
contract, which is tranſitory, and ſo need not be tried 
where the lands lay. OS . 1 

So againſt the executor of the leſſee, the action muſt be Cormel v. 
brought where the land lies, for he is chargeable as aſ- 2 2 
ſignee on the privity of eſtate only. 8 


So debt for rent by the aſſignee of the leſſor againſt the Thrate v. Corn- 
leſſee, muſt be brought where the lands lie, though it is vo. os 
otherwiſe in the caſe of covenant, which is tranſitory. _ 1 


* 


4. OF THE PLEADINGS FOR THE PLAINTIFF IN DEBT | 
| ON MATTERS OF RECORD. | : 


1. In declaring on a bail-bond as aſſignee of the ſheriff, the Whiſkard v. 
plaintiff need not ſet out, "That the debt ſworn to was Wilder. 
above 10l. and that for which the defendant was held to ALLEY 
bail, was the ſum. marked on the writ according to ſtat. 

12 Geo. 1.” For the ſtatute does not declare the proceed- 
ings void, but only prohibits the ſheriff from taking greater 
bail than for the fum ſo marked on the writ: and if the 
ſheriff acts otherwiſe, he is liable to an action at the ſuit 
of the defendant, or the defendant may be diſcharged on 2 
common bail; but the bail-bond is ſtill good. | | 


2. Neither is it neceſſary in declaring as aſſignee of the Leaſe v. Box. 
ſheriff, to ſtate the aſſignment to have been made *« in the 1 Wil. 180. 
preſence of two credible witneſſes,” in the words of the 
ſtatute, and mentioning their names; nor is any profert 
of the aſſignment neceſſary, for it is not a deed. . | 


3. © In declaring for an amercement in a court leet, the 
« plaintiff ſhould ſtate truly the manner in which the 
« amercement was made, and that it was legally impoſed; 
« for being a penalty, the law is always ſtrictiy conſtrued.” 
Therefore where in debt for an amercement in a court wyvill v. 
leet, the declaration ſtated the amercement to have been Shepherd. 


affeered ay ie 


A 


* 
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affeered at a court holden before the Reward of the manor; 
but it appeared in evidence, that the court was really held 
before the deputy feward : for this variance the plaintiff was 


nonſuited, and the court on application refuſed to nts it 
aſide. 5 


Gery v. Wheat- So in debt on an amercement the declaration ſtated that 
—5 Mich. the defendant was ſummoned to ſerve on a jury of the 
1777. Court leet and court baron; but the ſummons was to ſerve 
| on a jury of the court leet only. Lord Mansfield ſaid, this 
was a Caſe of ſtrict law, it being an action or a penalty; 
that the plaintiff having Rated in his declaration, that the 
defendant was ſummoned to a jury of the court leet and 
court baron, was bound to prove that averment, which the 
ſummons not having proved, he muſt be nonſuited. 


Wicker v. In declaring in debt for an amercement in a court leet, the 
OS. declaration ought to ſtate that the defendant was an inhabi- 
G. 2 


tant within the leet as well at the time of the amercement 
4 as of the offence : but this would be cured by a verdict, 
as it muſt be proved at the trial. 


Co. Litt. 303. a. 4+ * Where a matter of record is the ground or ſounda- 
5 cc tion of the plaintiff's ſuit, there it ought to be certainly 
« and truly alledged ; but otherwiſe Where it is but in- 


ce ducement or TEES” „ . 
Waites v. Therefore 5 in debt on an eſcape, the plaintiff having de- 
3 clared that the priſoner was committed and eſcaped, and 


. becauſe he did not ſay prout patet per recordum, the defendant 


demurred generally; but the plaintiff had judgment, for 
the giſt of the action was the eſcape, and the n 
ment only inducement. . | 
And per Holt in this caſe, in debt on a judgment, quod 
cum recuperafſe et is good without a prout patet per recordum ; 
and the defendant may plead mul tie! record. So that it 
ſeems not neceſſary to aver a record in the very words, as 
words tantamount as gwd cum recuperaſſet are ſufficient. 


« As therefore in declaring on matter of record where 
« it is the giſt of the action, it ought to be certainly and 
« truly _—_ any variance ſhall be fatal.” 


| Nat} | As where in debt on a judgment the plaintiff in his de- 
ſtall v. Strat · 

| ea gas claration ſtated, that in Trinity Term 1787, he had re- 

H. Blackſt. Rep. covered by a judgment of the court of K. B. 421, for his 

4 * defence of an action brought by the defend- 


49. i coſts, in n 
| ant 
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ant in that court againſt him the ſaid plaintiff; on nul tiel 
record being pleaded, and the record being produced, it ap- 
peared that the judgment was of after Term 1788, and 
the action to have been brought by the defendant againſt 
the plaintiff and another perſon ; both of which variances 
were by the court adjudged to be fatal. | 


So where the plaintiff declared on a recognizance, ac- 8 
O * 


knowledged in the court of Common Pleas, before the Chief 
Juſtice, and ſociis ejus, and upon nul tiel record pleaded, the 
recognizance produced appeared to have been taken before 
one of the puiſune Judges at his chambers, and by him 
brought in, and delivered into court; the plaintiff was 


Salk. 659, 


adjudged to have failed in his record; for the record as 
entered on the roll and produced, was in fact as it was 


taken. But in ſuch caſe there is a difference in the prac- 
tice of the King's Bench and Common Pleas, for the King's 
Bench enters all recognizances as taken in court, ſo that 
they bind only from the time of being entered there. But 
the Common Pleas enters them ſpecially as taken, ſo that 


they bind from the caption. And further, upon a recog- 
8. C. called 


nizance in K. B. a ſcire facias lies only in Middleſex ; but 
on a recognizance out of C. B. either in Middleſex or in 
the county where taken, and ſo the venue muſt be laid in 
an action of debt, either in Middleſex alone, if the recog- 
nizance was in X. B. but in Middleſex, or where taken if 
of the Common Pleas. | 


Shuttle v. Wood. 
Salk. 644. 
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1 


5. If the plaintiff declares in debt on a judgment, he Hull v. Winch 


muſt lay his venue where the judgment was obtained, as if 
the plaintiff had judgment on debt or treſpaſs at Norwich, 
he muſt lay his action on that judgment at Norwich, and 
not in Middleſex; for the original debt or treſpaſs is not 
now the ground of the action, but the record of that judg- 
ment which has created a new debt, and is local. 


field. 


Hob. 196. 


| And Note in general, That in declaring upon bonds or | 


matters of record, the declaration ſhould always conelude 
with an ad damnum of the plaintiff; but in debt for rent, 
with a per quod actio accrevit. For in the firſt caſe the debt 
ariſes merely from the bond of judgment; but in the 


latter from ſomething extrinſic, viz. the enjoyment of the 


land. 


6. And as before in debt upon leaſes, the declaration on Math v. Lin 
the judgment muſt be for the whole, or ſhew how the eſt 2 Mod. an. 


was ſatisfied, or the declaration will be ill. 


2dly. 


; 
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 2dly, or THE PLEADINGS ON THE PART OF THE PLAIN- 


TIFF, CONSIDERED WITH REFERENCE My... 
TO THE PERSON. * 


Theſe are, 1ſt, Againſt the Party himſelf or his Heir. 


2dly, By or againſt Executors and Adminiſtrators. 3dly, 


By or againſt Baron and Feme. qthly, By or againſt 


wv 


I. or THE PLEADINGS AGAINST THE PARTY HIMSELF 
OR HIS HEIR. | 


1. The declaration againſt the contracting party himſelf 
in all caſes of debt, muſt be in the debet er detinet ; 2 he is a 
debtor by the contract, and does a wrong by with-holding 
what is due. = : 7 

2. In the caſe of bonds or where the ancgſtor (the original 
debtor) binds his heirs, &c. the declaration againſt the heir 
muſt alſo be in the debet et detinet : for as he is chargeable 


jure ſuo by virtue of the original contract from having aſ- 


ſets deſcended to him, he ſhall be charged as for his own 


debt, Li 


cc will be bound.” 


« But as the heir is chargeable by reaſon of afſets de- 
& ſcended, he can diſcharge himſelf by ſhewing that he had 
&« no offets by deſcent ; but i muſt ſhew this ſpecially, or he 


Barker v. Bourn. For where in debt againſt an heir on an obligation 


Co. Eliz. 692. _ 


% 


made by his anceſtor, he let judgment go by default, and 
a ca. ſa. iſſued againſt him, he brought error and aſſigned, 


that the execution ſhould have ifſue againſt the /ands de- 


ſcended only, and not againſt his perſon: but it was ad- 
Judged, that the judgment ſhould be general as his own 
debt, unleſs where he acknowledges the action, and ſhews 
that he had ſo much only by deſcent. | 


« And where the declaration is againſt the heir on the 
cc ground of aſſets, it muſt ſtate him as lineal or collateral - 


Ce heir according as he is.” 


Jenks's caſe, 
Cro. Car. 15I. 


For where in debt on a bond againſt the defendant, as 
brother and heir of J. S. the obligor, upon riens per diſcent in 
iſſue; it was proved, that J. S. was ſeiſed in fee and died 
ſeiſed, leaving iſſue a ſon, who died without iſſue, upon 
which the lands deſcended to the defendant as heir to 


the fon ; the court held that the verdict was found for the 


defendant ; for he had nothing as immediate heir to. the 
obligor J. S. and if the plaintiff would charge him as 


tion. 


collateral heir, he ought to have made a ſpecial declara- 


But 
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But . A. ſettled an eſtate upon himſelf * Nez re- Kellow v. Row- 


to his eldeſt ſon in tail, remainder to his own den. 


mai Show. 244. 


right heirs, and entered into a bond and died, leaving two 3 Lev. 286. 


ſons, B. the elder and the defendant; B. entered and died, 
leaving iſſue a ſon, who alſo entered, died without iſſue, 
and then the defendant entered: it was held that he might 
be charged as heir to A. for he took nothing from the-nephexv, - 
but took as heir to him to whom the reverſion in fee was 
_ aſſets. 5 ET | | 
But in debt againſt an heir, by an executor or admin ifrator, Denham v. 
on a bond of his anceſtor, the declaration need not ſhew Stephenſon. 
how he is heir, for the plaintiff being a ſtranger it would SF 354 
be hard to compel him to ſet out another's pedigree :| but 
where the plaintiff ſues as heir, he muſt ſet out his pedi- 
gree, for it is within his own knowledge. 


But though the declaration againſt the heir ſhould be Comber v. 
in the debet & detinet, yet if it be in the detinet only it will Wotton. 
be cured by : a verdict. | I Lev. 224. 


2. OF THE PLEADINGS BY AND AGAINST EXECUTORS AND 
ADMINISTRATORS. | 
f 0 ö 
1. & If the declaration is againſt an 33 or admi- x Roll. Abr. 
« niſtrator, it muſt be in the detinet only, for he is not per- 63. 
« ſonally liable, but only in reſpect of che teſtator's eſtate z 
« he therefore cannot be ſaid to owe.” 


It is held however in this caſe, that if debt is brought W in 


againſt an executor for rent due in his own time, that it mult 5 Co. 31. 


Vide Salter v. 


be in the debet & detinet. But in the report of the ſame 8 
caſe in Cro. Eliz. 711, I find that deciſion was reverſed: J Lev. 74. 


in the Exchequer Chamber. 


However, after a judgment abt cel an 8 Wheatley v. 
one may have debt in the debet E detinet ſuggeſting a de- Lane. 
vgſlavit, and thereby charge him de bouis propriis ; oh 

ing fo liable to pay out of his own "I it is properly his g 6.” 
own debt. 


2. In debt ona a judgment againſt an executor. ugge WIRE a Mah Burrell. 
3 Geo. 2-— 


devaflavit, the action may be laid either in Middle/ex, where Mi 


the judgment is entered, or in the county where the devaſtavit 5 N. P. 178. 


is. laid jo be: but if the defendant admits the judgment = 
but traverſes the waſting, that iſſue muſt be tried in the | 


Proper county. 


* 


And Note, That an lm may be N Buck v. 3 


againſt as aſſignee, in debt for rent, for the time that he Show. 348. 
"I che land and was in poſſeſhon. 


3.40 


U 


\ 


for be- 7 Saund. 216. 
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9 Ed. 4,47. 38. An executor may bring an action before probate, but 

7 Roll. Abr. he cannot declare till probate granted, for when he comes 

2 to declare he muſt produce his letters teſtamentary : but 

an e ON cannot bring an action till adminfiration 
r 


granted, for the power of the firſt js derived from the will, 
that of the latter from the ordinary, . 
Shepherd v. But if the probate has been loſt, an exemp lification from 
Shorthoſe. the ordinary will be ſufficient, f | | 
1 Stra. 440. | 3 3 
Frewin v. Pen- 3. Declarations by executors or adminiſtrators muſt be 
_ in the detinet only; for a perſon can only be ſaid to owe 


7 Lev-25% to the perſon to whom the money when received would be- 
long, that is, to the zeftator's or inteftate's eftate, not to his 
executor or adminiſtrator. 2 | | 


« And this is the caſe whether the action is founded 
tc on a contract or tort.” en 


Hitchcock vf As where it was in debt for an eſeage againſt the ſerif | 
Skinner & Lacy, on a judgment obtained by the executors : the declaration, 


Sherifh 32). it was adjudged, ſhould be in the Jetiner, = 
1 Roll. Abr. 4 | ? 7 
602. So where the action was debt for rent, it was reſolved, 


Spark v. Spark. that the declaration muſt be in the detinet; though the 
Ero. Eliz. 840. rent in this caſe was on a demiſe which commenced on 
the death of the teſtator, ſo that he never received any + 


& But where the executor makes himſelf chargeable to the 
de Yeftator's eftate, there the declaration ſhall be in the debet 
c detinet.” Nv, 


: As if he ſells the s of his teſtator and brings debt 
6 _ Abr. for the money: ſo if "ayer a bond for a debt — to his 
teſlator ; but if where the debt was due by bond to the 
teſtator he takes a freſh bond, but with an additional 

obligor and payable at the ſame time, this ſhould be in 
the detinet only : for in ſuch caſe he is not chargeable on 
his own account, as in the two preceding caſes. dr 


— 


Morfoct v. 4. In actions by an executor the declaration ſhould ſtate 


Chivers. 6c That the teſtator wwas dead, and he compleat executor.” But 
x Stra. 631. jf the executor has recovered and had judgment, and after- - 
wWõard brings a /cire facias on it, ſuch averment is not ne- 
ceſſary, though it would be otherwiſe had the ſcire facias 

been on a judgment obtained by the teſtator himſelf; for 

by the firſt judgment the executor's right was eſtabliſhed: 

but where the firſt judgment has been by the a 

| . the 


„ - 5 3 
the executor's right does not appear without ſuch aver⸗ | 
ment. | . | 


5. So a declaration by an adminiſtrator is good, ſtating Skidmore v. 
in general, That adminiſtration was granted to him by the Winſton. 
biſhop of, &c.” without ſaying that he was ordinary, or to Orp. Eliz. 879. 
whom the right of granting adminiſtration belonged : but 
if it is a peculiar juriſdiction, that ſhould be fo ſet out. 

And the reaſon is, that the defendant might conteſt the 
right of the perſon granting adminiſtration, or ſhew that 
adminiſtration was granted to another, or that there were 
bona notabilia; but a verdict would cure the fault. 


7. An executor ſhould not on in the ſame declaration Hooker y. 
| demand by his teſtator, and in his own right, or the writ Wiker. | 

| vill abate; for the judgments would be different: that on 1 Wilk 171. 
the firſt would be de bonis 7e/tatoris, that on the latter de bonis Ss. Cc. 


proprits. 


4 


4. or THE PLEADINGS BY AND AGAINST BARON Av 
| | FEM. q 


1. For a debt due by the wife dum ſola, as on a bond made Walcot's caſe. 
by her before marriage, the declaration muſt be againſt 5 Co. 36. a. 
huſband and wife in the debet & detinet : for as by the in- 
termarriage all the chattels of the wife belong to the huſ- 
| 2 abſolutely, he is chargeable on that account with all 

er debts. wh 8 


25 For perſonal things in action, as a bond to the wife dum Cro. Eliz. 133. 
ſela, the huſband may bring the action alone, or join the Howell v. Main. 
wife as he thinks fit. Fes | 3 Lev. 403. 


And Note. That though the wife it under age et the | © 
huſband and wife may bring this action, and 8 by — % 
attorney: for the huſband by law. may make an attorney, Show. 13. 
and appear both for himſelf and his wife. e 


** ; \ 


7 : \ 


— 
U 
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5 5. OF THE PLEADINGS BY OR AGAINST ASSIGNEES. 


1. “ If the action is taht by the aſſignee of the re- 
* verſion againſt the leſſee for rent, he muſt {et forth the 
cc ſeiſin in fee in the firſt tenant, and the ſeveral meſne 
C aſſignments, down to himſelf: for theſe are neceſſary to 
« make out his title, and the validity of theſe aſſignments 
ec being matter of law, ought to be ſet forth for the court 
« to judge of.” 


Co. Litt. 33. For it is a general * FOR eſtates, in fee-ſimple may 
| be alledged generally, but the commencement of eſtates 
tail, and other particular eſtates, muſt be ſhewn where 
they go to the ground of the action; but not ſo where they are 
only inducement. And ſo the life of the tenant of tail or 
for life ought to be averred. 


Cotes v. Wade, 2. But where the action is w the leſſor or 1 * heir, 

1 Lev. 190. againſt the aſſignee of the leſſee, the plaintiff need not ſet 

. out the ſeveral meſne aſſignments to the defendant, for they 

n e do not. lie within his knowledge: but it is ſufficient for the 

: 8. "wh gi plaintiff, to ſet forth the original demiſe to the firſt leſſee, 
| 8 whoſe eſtate and intereſt has by ſeveral meſne aſſignments 
come to the defendant; and proof of poſſeſſion and occu- 


pation ſhall be ſufficient to charge him. 


2dly, OF THE PLEADINGS ON THE PART OF THE 
DEFENDANT. 


Wi ch reference to the contract, and with reference te to 
the perſon. | | 


iſt, As to Bonds. nity, As to Rent. z, As to 
Judgments. 1ſt, The Pleas hed ge to each. 2 
Such as are applicable to all. 


I. OF THE PLEAS AS TO BONDS, WITH REFERENCE 10 
THE CONTRACT. , 


Theſe are, 1ſt, Pleas to Bonds in general. 2d, Non 
eſt factum. 3d, Nil debet. 4th, Solvit ad diem. 5th, 
Accord and Satisfaction. 6th, Foreign Attachment- 7th, 
Pleas to Bonds of Oy | 


7 of 


93 * f 
: ' i 4 


Of Pleas to n. in general. 


1. © As to hich it-is a rule, that no parol averment 
cc varying — condition of a bond, ſhall be admitted as a 


« plea.” 


As where to debt on a bond, the A OPTIEE: pleaded, Hayſord v. 


Andrews. 
Cro. Elis. 697. 


« That before the day of payment, in conſideration of a 
treſpaſs done to him by the plaintiff's beaſts, that the 
_ plaintiff had greek to him a longer day for payment, 3 
not yet come On demurrer the court held the plea ill, 


221 


for no W by 1 can diſpenſe * an w obliga- | 


tion. | 


So if the bond is delivered to the obligee incl the obli- 
gor cannot plead “ that the delivery was not abſolute, but 


conditional :” for that would be variant from what appears parker. 


on the face of the bond, which is abſolute. 


Hob. —— 


So where to debt on a bond conditioned for payment at Meaſe v. 
a day certain, the defendant Joe, « That the bond Meaſe. 


was not abſolute, but given to indemnify the plaintiff's 
 teſtator againſt another bond, and #on-damnific:” on de- 

murrer, the plea was held to be bad, 222 it was giving pa- 
rol evidence to abate a deed. _ 


« But when the obligor has entered into a bond for PAY= Bro. faits. ro. 


Cowp. 47. 


« ment of money abſolutely, he may yet be Gicharged by 8 Stud. 


« a- ſubſequent inſtrument in writing.” 


h. 10. 


As where to debt on a bond, the defendant vleadat Hodges v. 
« 'That after. the obligation, the plaintiff by his indenture Smith. 


covenanted, that upon payment of 100/. that the firſt obli- 
gation ſhould be void: it was demurred for cauſe that the 


indenture being made after the bond, it could not be pleaded - 


in bar thereof, but ſhould be taken advantage of by cove- 
nant, and that i it ſhould not enure by way of defeaſance or 


releaſe: but the court held it well pleaded in bar, and wot 8 


circuity of action was to be avoided. 


« But in ſuch caſe, it ſeems that ſuch nf ſhould 
« appear to be intended to operate as a defeaſance of the firſt 


e obligation, as to ſay, * that on 8 Sc. the firſt obli- | 


« gation ſhould be void.” + 


For where there are no ſuch words, it was held i a Manhood v. 


bond given at a ſubſequent day could never " FOE in 
bar to one given WS. 


« But 


Crigk. 
Cro. Eliz7 716. 


Whyddon's caſe. 
Cro. Eliz. 5 20. 
. Holford v. 


Cro. Eliz. 623. 


* 


Cro. Eliz. 520. &© But where the bond has not been delivered to the 


Sa. Li és. a. 4 obligee himſelf, but to a. franger, there the defendant 


622. 


tc may plead any parol matter, gs that it was delivered con- 
&« ditionally, or as an eſcrow : for delivery is one of the 
te eſſentials to a deed, and it is not good and recoverable 
« unleſs it has been dulivered to the obligee hinelf without 
« which it is no deed.” 


| Anon. 1. And therefore where the defendant fo pleads the deli- 
_ Ly rortho ver) as an eſctow, he ſhould ſhew to whom: he ſo delivered 


© Vaut 26, i. and conclude & i/jint nient ſon fait, as ſuch concluſion 
is good according as the delivery has been to the obligee 
himſelf or to a ſtranger. And ſo where the defendant 
only pleaded a delivery to T. S. (c et hoc parat. eft verificare,” 
the plea was held to be bad; for it is a ſpecial non ef 
factum, and fo ſhould have concluded to the country, 


Watts v. Roſe- For where the defendant pleads delivery as an eſcrow, 
well. and fic non eff factum, the plea ſhould conclude to the coun- 
x Salk. 274 try, and not with an averment; fot it is a ſpecial negative 
4 the affirmative in the declaration, and the general con- 
cluſion (fic non eft fafium ) waives the ſpecial matter preced- 

ent, which would have made an averment neceſſary. 


« In one inſtance, modern practice has admitted an ex- 
ec ception to the rules now laid down, that is in the caſe 
cc of Truſts.” I 


Rudge v. Birch. For the courts of law now take notice of Truſts, and 
Mic. 25 G. 3. will allow a plea not conſiſtent with the bond. As that 


. plaintiff, the nominal. obligee in the bond, is not the 
| real owner of it, but merely a truſtee for another. 

Winch: v. Therefore where a bankrupt had aff gned his intereſt in 

Keeley. a debt, by a deed-poll to a third perſon, he was notwith- 


* — 3 ſtanding allowed to bring his action for the benefit of the 
619. perſon to whom he had made the eg and recovered; 
for the ſtatute 1 Fac. 1. c. 15. —_ gives to the aſſignees 
ſuch things in 2 the bankrupt has a beneficial e 


which in this caſe he _ not, being anotacth a e 


another. 
Bottomley v. 80 that the point forms now to be ſettled. The firſt 
Brook. caſe in which it occurred was this: To debt on a bond, 


Mic. 42 Geo. 3. the defendant pleaded, “ That the bond was given to the 
1 Term Rep, Plaintiff for ſecuring 100/. lent to the defendant by one 


621. E. Chancellor, and was by her direction made to the plain- : 


| tiff in truſt for her, and that E. Chancellor was now indebted 
do the defendant in more than the amount of the bond.“ 
Ĩ0 this was a demurrer; but it was vithdrows wy: advice 

. of the court. | "4 


2, 6 ; But 


| DEBT. | LEE. 
2. © But though the defendant is eſtopped to plead any 
« matter contrary to the bond, yet he may plead a plea, 
« which admitting the bondy yet ſhall avoid it, as that the 
« conſideration vas illegal. ex. „ Nd . 


For where in this caſe it was attempted to be ſupported, Collins v. Blan- 
that the defendant was eſtopped by his deed to plead any tern. 

thing dehors to avoid it (as here, That it was given to a Will. 344. 

compound a proſecution. for perjury”) the court held, 

that the eſtoppel only went to prevent the party from 

pleading any thing contrary to the deed; but this plea admit-, 

ted and avoided it. And in this caſe the plea ſhould con- 

clude, that therefore the bond was void,” not with a non 

et factum. WL | 5 | 


2d. Of the Plea of N on eſt Factum. 


This is to be pleaded under theſe limitations: 


1. If the bond be void in itſelf, but that does not appear Thompſon v. 
en the face of the deed, but depends on ſomething extrinſic Leach. 

(as if made by an infant or perſon non compos) in that cafe non . 

eft factum is a bad plea. For the court can only judge 

from what is before them, and the bond on the face of it 

appears to be good. Such alſo is the cafe of dureſi, which 

muſt be pleaded. „ = | 


2. So where a bond or other inſtrument is by an act of Whelpdale's 
parliament enacted to be void, the obligor cannot plead non eff caſe. = 
faZum ; but the ſpecial matter ſhould be pleaded, and advan- Co. 479. | 
. | tage taken of the ſtatute, And if the bond was given on 3 Bernard v. 
an uſurious conſideration, the ſtatute muſt be pleaded. x Stra. 498. 
So if the bond was given for a gaming debt, the ſtatute Colborne v. 
ſhould be pleaded. And in this caſe the defendant in his Stockdale. 
plea ſhould ſet out the game played at, and conclude contra . 1494 
| form. flat. that the court may ſee that it was within the 
ſtatute. So in pleading ſimony the agreement muſt be 
3. But if a bond never was compleat by delivery, as if Whelpdale's 
delivered to another to the uſe of bo oblipee, 2 1 dein os 
| tendered, he has refuſed it, whereby the delivery has loſt 5 Co. 120. 
its force; or if made to a feme covert, and the huſband” 
has diſagreed to it; in theſe caſes the obligor (defendant) 
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Markham v. may plead nan eſt fu. 80 though i it was once bis deed, 


Gonaſton. t; if before action brought, it becomes no deed,- either 
raſure, interlineation, alteration, or breaking off the 


Cro. Elis. 626. bo 


ſeal; in theſe caſes. the fenders _ plead non wo 
fatum. : . 


" Michael v. Forthis ck of non F faltum is is in the preſent tenſe; and 
- Scockgvith. therefore if true at the time, the plaintiff (the obligee) can- 


Cro. Eliz. 120. not recover, but if the deed was good when the plea was 
pleaded, but after iſſue joined the ſeal was pulled off, or 
the deed cancelled, yet ſhall the plaintiff recover. the 


Henry Pigot's And Note, That though raſure in general ſhall mode 
Ale. deed, if made by the obligee, or a franger, without his 


11 Co. 26. privity, in a part material, or by himſelf, in a part not ma- 


terial; yet an alteration by a ſtranger in an immaterial part 
will not avoid a bond, if m ain the ney of the 


obligee. _ 


4. From theſe caſes it appears, that on the les of non 
« g fuctum, queſtions of fact only ariſe, as the non- deli- 
cc very, raſure, „ | | 


Colton v. Good: But where A condition is void in "lp; the Jeferidant 

ridge hey in ſuch cafe ſhould not plead non off factum, but pray oyer 

wo „ep. and demur, if the illegal condition appears on the face any 
it: if not, plead the ſpecial matter to avoid it. 


Ball v. Dunſter, F. Though > deed. ſhould regularly be exconted by the 
& alt. party, againſt whom an action is brought either in his own 


4 Term Rep. perſon, or under a power of attorney; yet where one of 


1 the defendants, in the preſence Arne other and by his authority 
executed the inſtrument for 
the tranſaction, the court were clearly of - opinion, that 
no particular mode of delivery was neceſſary; but that it 
was ſufficient if the party executing a deed treated it as 
his own, particularly, as in this _ it was executed in his 


moon ence. 


I Of the Plea 5 Nil Deber. | 


5 Nil debet cannot be pleaded to debt on a hd This 


2 Will. to. was ſo held on general demurrer; for the bond eee 


Ban a * and ſo amt is an cltoppel 


''# 
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aà the bond was forfeit, nor could the defendant under this 
a iſſue prove payment after the day: But it is now enacted by 
_ « ſtatute 4 & 5 Ann. c. 16. ,. 12. That where debt is brought 


kr e hos paid: bd e e id bags wh HRT. 


P 
witnin the equity of the 2 


* 


* 
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4. Of the Plea of Solvit ad Diem. 


1. „It was formerly the caſe in debt on 4 bond, that as 
a the money was to be paid according to the condition at. | 
« A day'certain, if the money was not paid af the day, that | 5 


« on any ſingle bill, bond, or judgment, if the money has 
« heen paid though neither at the day or place, yet if paid - 
« at a. ſubſequent day, fuch payment may be ſpe 

« pleaded.” | | 


— Py $ 4 


6+ & „„ 


Ap 
- 


he may, to debt on a bond conditioned to pay at -# day cer- don. 

tain, - ead ſolvit ad diem, and give in . bor be- ax ma 3 os 
fore the day, as he could not plead it; for if the defendant . 
was to plead payment before the day the iſſue would be 

N for it ſtill left the preſumption open that there 

might be payment at the day. And therefore a difference 

is fo be obſerved between pleading where the condition 


if the bond is to pay al d day certain, and where at of before 
fuch a day: for to the firſt the defendant may only plead 


that the performance of a condition ought to follow. the Tryon v. Carter, 
terms of it: but to a bond payable at or before ſuch a 2 Stra- 994. 
4% the defendant may plead payment before Ihe day, viz. Terner ve 

on ſuch a day, for it is within the condition. And there- 2 Burr. 944. 
fore where it was fo pleaded, and the defendant demur- x Black. Rep, 


_ day.” For by ſuch iflue alone can the payment be 
ri | | 


37 111 notige, 
ute payment 
. . ts: + £38 x. i099), 4631% 85 36 333453 
fore 4 fe der and refujal of princij 
a ſubſequent day carinot be pleaded in bar, & not bei 


RET Apr gl 07 bled 2698-51 Ret? 
* But under the ſtatute nothing but ati abfol 


1 


I Burr. 434. 


cCowp· 109. 


Morland v. 
Bennet. 
1 Stra. 562. 


DEBT. 


would be e end as it would impower * obligor at 
any time to compel _ n to take his money without 
notice. 


a. If no inttref bas 2 . on a þ Fong” fit twenty years | 
cc it ſhall be in law preſumed to be ſatisfied; and in ſuch caſe. 


« the defendant may plead ſolvit ad diem, and rely on the 


cc preſumption :' and Lord Raymond has left it to the jury on 


« ſixteen” years, where there were eie to 8 


* preſumption.” | 


4 Wherever therefore the defendant relies on this pre- 
< ſumption of payment, the onus proband; lies on the plain- 


«| tiff, to prove payment of intereſt after the day, to rebut 
. the preſumption.“ | 


For where in debt on a bond af vir wank: | and. 
ing the defendant erer, ure ad diem; and relied on the 
preſumption, the plai 


aſt twenty-eight years. Lord Raymo 


plea was to be taken ſtrictly (that is. is regs paid thirty 


years ago) and that the plaintiff having falſified the de- 


| as. S plea, by proving the payment of intereſt two 


+ plead ſolvit ad diem, and ſolvit poſt — which takes in the 
hole time to twenty years. | 


& court taken ſtrictly, and though the 24 allow the pre- 


Oſwaldv.Leigh. 
I Term Rep. 
= IS 


„ e are proper byidenoe to be ſto wr gy e 5 


years after, was entitled to judgment: but that the defend- 
ant ſhould have pleaded, Payment after the day, under the 
ſtatute ; in which calc the . 7 ns would have been | in 


his favour. 5 


proved payment of intereſt two 
years after the thirty, but could prove _ "IE for the 
fat held, that this 


It is for this reaſon now uſual im caſes of OR nature, to 


« This plea when founded on the ni" is by the 


« ſumption of twenty years to op of itſelf ſufficient, y_ if 


—— 


“e the time falls any thing ſhort of , they will require 


« other circumſtances to fortify the preſumption of pay- ' 


00 ment; as ex. gr. if an account had been ſettled 
«the parties, and no notice taken of the demand, that ſhall 


60 due. * 


And in this iſe where the bond was of nineteen years | 
and a half ſtanding, but no circumſtances to induce a _ 


fampoos in its fayour, it was held to be no bar. 


« Thele circumſtances (as to the time of payment of 


« intereſt, being within twenty years) being matter of fact, 


. ee to ee 8 
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For where to debt on a bond, the defendant pleaded ſoluit $earle v. Lord 


miſſible evidence; but the court granted a new trial, for it 
was proper evidence to be left to the jury, whether the in- 
dorſement of the receipt of the money had not been made 
with the privity of the obligor, particularly as a receipt given 
in that manner is uſual, as more ſafe than on a looſe piece of 
paper. On a new trial the evidence was admitted, and the 
plaintiff recovered. | 8 00 | 


But where fimilar evidence of the indorſement of the Turner v. 
receipt of part of the bond was tendered, but appeared to Criſp. 
have been made after the twenty years elapſed, it was rejected 2 Stra. 327. 
as inadmiſſible evidence: and the Chief Juſtice took the 
diſtinction, that in the preceding caſe the mdorſement was 

| admitted, becauſe it appeared to have been made at a time 
when it could not have been thought neceſlary to encounter 
the preſumption ; but this was made after the preſumption: 

And it has been held ſufficient to obviate the preſump- 
« tion to ſhew a claim or demand of the money.” © 

As where the plaintiff ſhewed two writs of zefatum capias Moyle v. Lord 
ſued out by him before the twenty years run but not Roberts, quot. = 
ſerved, becauſe defendant could not be found. Lord * Term Rep. 

| Mansfield in this caſe ſaid, there was no ground for the 
preſumption. 9 | 


| 3. 4 Under this iſſue of ſolvit ad diem, what ſhall be deem- G 
| « ed a payment where the defendant is indebted to the pain 3 


tiff in different demands, often comes in queſtion, 
3 which theſe points have been ſettled: * 


«x, That he who pays the money has a right to dired? mY 
what purpoſe it ſhall be applied.” „ 


For where the defendant was indebted. to the plaintiff Anon, © 
in money on a Bond, and alſo for wares ſold, and at the day Oro. Eliz. 68, | 


7 


of payment he tendered the money on the bond. The 
plaintiff took the money, and ſaid he would apply it to the _ 
Fayment of what was due for the wares; but the defendant, ., 
aid he paid it on account of the bond: the e e 79 
brought debt on the bond, and it was adjudged againff _ . 
him; for the payment is to be according fo the, manner | 


228 DEBT. , 
5 defendant would pay it, not as the. plaiptiff would re- 


8 ceive it. 


2 P. w- 308. Tee where the — turned on p payment of pelt, 
on which the plaintiff relied, and the defendant had pleaded, | 


that be did not accept or recgivt it as earneſt, the plea was 
over-ruled; for it was not material how the defendant re- 
ceived it, but how the plamtiff paid i it for quicquid folvitur, 
Koi, ad modum N TD 


2. 4 But there ſcems to be thing diveriity 3 in the deci- 
« ſions at law and in equity,” where the debtor makes a pay- 


ment r without appointing. how the money 1 is to 


© be applied.” 


Heyward v. 2 epic it has been held, that if a man owes another mo- 
Lomax _ bearing intereſt, and on another bearing 


ads | 2 * as mortgage and ſimple contract) and he makes a 


general payment, without mentioning whether it is to be ap- 
plied to one demand or the other; that it ſhall be taken to be 


paid in diſcharge of the mortgage, for it is natural to ſuppoſe, 


that a man would elect rather to pay off money bearing 1 inte- 
reſt than that which carried none. 


— E where che plaintiff was bound as a fure for 5 $ bs 


bond to the defendant, and J. S. was alſo indebted to him on 


1 _ ſimple contract; and they came to a ſettlement, in which it | 


appeared that J. S. was indebted on the balance of account 
. in 85/. in ſatis faction of which J. S. made to the de- 


fendant 2 bill: of fate of his effet 2 jt wie! decreed, that 


the effects ſhould go to pay both demands in equal pro- 


portions, and not to N to one demand more than to 


the other. 


D deciſions at law, have. vari from 'theſl.s for there 


. it bas been held, that if the payer of the money does not 


« appoint to what 1 it is to be Soph: that rect 


may do it.” 


Goddard v. Cor. As where one Owen was indebted to th plaintiff for 


2 Stra. 1194. coals 3 he died and made his wife executrix, who” alſo be- 
came indebted to the plaintiff on her own' account, and 


then married the defendant, who. continued to deal with 
iff, and made ſeveral payments on account. 
Theſe ſums, "if applied to the debt tated: by, the wife 
while * ſole, and Mas” due as. executrix, would diſcharge 
* and the 5 175 having given no directions hom 
. wer 25 8 the plaintiff inſiſted on 


aeg them e e 


Fa pie ue a5. the Gefendant 


4 
„ - cs am iGw@v _ $6 28 _FJT{ ac 


| hos 


- DEBT, 


had not directed che-application of the payments, that the 
right devolved tothe plaintiff, who might apply them to the 
wife's debt while le; ; but as to the demands ele inſt her as 
executrix, as theſe depended upon. aſſets and the manner of 
"0/5 hg the PRs could not apply them to that 
deman 


E It is however to be tiered on this caſe, al wah ; 
« the general doCtrine is there laid down, That where 5 
« payer does not appoint, that the receiver may; ; Fe. tus 
« caſe may well ſtand with the former, for Fe, 
« in this caſe were of the ſame nature, both ſimple wo 
tract debts; ſo that it made no difference to the defend- 
« ant in what manner the money was nd her which it 
« 2 ＋ do where one demand bore intereſt, 

did not.“ 


So in this caſe, where the defendant owed money on tyo Blob v. Cutisg. 
bonds, and paid money on account, b e no direction to quot. 
which he would have A applied; the my e was reſerved, and * Stra. "OMe. 
it was determined, That the plaintiff had the election to | 
which to apply it. | 


And here it is again . that the Peu e | | 4 
a pere of the ſame nature, nor was it of conſequence (as | 5 4 


1 appears) to which band the a os ap- 


L Jo * But if youu is any relation between 'the fund 
which the payment is to ariſe and the ſecu- 
« rity, the fund ſhall Gireft the appropriation of the pay= 

K ment.“ 


As where the defendant was an incumbrance on an Brett v. W 
eſtate by judgment, and. had alfo a debt by. bond, and re- 1 Vera. 468. 
ceived 2000, of the purchaſe of the eſtate in part, but gave 
no notice to the purchaſer that it was to de applied to. the 
payment of the bond debt: it was decreed to be a pplied 
towards RR of the judgment, the 2001; deing part 
of the pur money of the ctr edel N 


5: Of the Pie of Accord and Sarifation Non, 


n Thin glen muſt have two qualities : 1, Te muft be 5 Go. 117, b. 
ſuch as the party agrees to accoph, ah dat pleaded: 2dly, It 
muſt . or at 


aſt t contra muff not appear, | 


2360 


Paine v. Maſters 


1 Stra. 573. 


Hawkſhaw v. 
1 Stra. 23. 


b. e. 


value in the eye of the law, Keooniing to 


DEBT, 


5 as to the firſt, the N ſhould plead that he paid 
« ſuch a ſum of money, c. in full ſatisfattton of the demand, 
« and that the plaintif ens uch.“ 4 


For it is not ſufficient to ſay coly that the Lin accept- 
ed it as ſatisfaction, unleſs y the defendant as ſuch, 
Nor is it ſufficient that the defendant ſo * i unleſs the 

plaintiff accepted it as ſatisfaCtion. | 


go in the ſecond caſe, it ſhould appear that the ſatisfac- 
cc tion was a good and valuable N and i it ſhould ar be 
c ſet out what 1 it was. 5 | 


For where to ace 2 beat the defendant pleaded an 
accord and ſatisfaction, viz. a releaſe by him of an equity of 
redemption of certain' premiſſes mortgaged by him to the 
plaintiff, in lieu of all bonds, &c. On demurrer the plea 


was held to be bad; for an equity of redem Tint is of no 
ittleton, ſection 


332. 


« And far this reaſon the aatisfaftion muſt appear to be 
* © compleat and executed,” | 


For where, to debt on a Sauk, the defendant pleaded 
payment of part before the day the bond became due, and 
a promiſe to pay the reſt at a day to come, to which the obligee 
had agreed : it was held to be no OY for it was execu- 
org. . | 

And therefore one bond cannot be pleaded in bar of 


another, for that is of no greater value, unleſs the ſecurity or 
circumſtances are bettered ; as by 3 the time of 


payment. 
And the bettering the henry tht is not euſlicjent; for # 


band} with ſarvrces is better than a ſin; je bond, and yet the 


former cannot be pleaded in bar to the | 


"+ For che ſame reaſon payment of 4 lier fam at RF 
can never be pleaded in ſatisfaction of a greater, becauſe by 

no poſſibility can it be a ſatisfaction : but the gift of a thing 
of leſs value but en in quality, as of an horſe or of a 
robe, &c. may well be pleaded in ſatisfactjon: for theſe may 


be as beneficial to the party and valuable as the money. 


So payment of 2 Jer ſum before the ma be well 
pleaded in ſatis e 271 3 is 424 ata at York, 
and the party takes a leſſer ſum at London, that may be well 
pleaded in bar; for payment of a leſſer ſum before the day 
or ata different place, Teng to the * 


* 1a 


than the whole when due, or at the place where it was to be 

3. 4s to the form of the plea, the defendant ſhould plead Preſton v. 

the accord and ſatis faction of the money due by the bond, and ey — 

not of the bond itſelf: for a bond being a deed, ſhall only, a RR. 

be diſcharged by a deed : but the payment of the money may Blake's caſe. * 

be diſcharged by matter in pais. And if a man acknowledges 6 Co. 43. 

himſelf ſatisfied by deed, it is a good bar without any thin 1 : 
FVV es OI 9 Men 0" "OO IO 


; 


4 


371 7 25 


"Phil, 


6; | Of the Plea of Foreign Attachment. | 


„ That the debt has been attached in the defendant's 
hands by foreign attachment, is another good plea to debt 
on a bond.” „ . 

Vpon which theſe deciſions have taken place: 


1. „ That aſter the plaintiff has commenced his a&ion in 
« the courts above, and the defendant appeared, the debt- 

cannot be attached in the defendant's hand at the ſuit of any 

« other perſon.” _ e . 


For where the defendant pleaded a fore; gn attachment.of Babington v. | 
the debt in his hands, 2 appearance in the court above, it Babington. 
was ruled to be a bad plea. N ane tes eee 


Hut acreditor may attach the debt due to his debtor | 

« while the creditor's ſuit is depending againſt him in the 

a courts ahove; ang ſhewing ſuch matter will be a good plea 
in bar,” OY. yoo ole onde e 


For where to debt on a bond the defendant. pleaded; Leuknor v. 
That the debt due by him to the plaintiff had been attach- Huntley. 

ed in his hands in London by one Fagues the plaintiff re- Cro. Eliz. 5932 
plied, That before the attachment, Jaques, had brought an 
action in Common Pleas againſt him for the ſame debt, 
and made the attachment pending the ſuit. On demurrer, 
it was reſolved that the creditor of the plaintiff might well 
make ſuch attachment, for that the plaintiff in an action 
might alſo levy a plaint whereon to ground an attachment 
while the ſuit above was pending, and that it therefore was 
jan! pry een e 


2. A debt cannot be attached by foreign attachm it Dalton | 

before it is due, though the judgment on the 3 ere, El. 184. | 

not till after it become due: and therefore if the defend- e 
mt was to plead the attachment, the plaintiff might reply 
„ „ 


2 


* 


=. DEBT. 


Fes this matter, that it was made Wen the money became due, 
aud have judgment. ” 
Sir John Per- 3. A debt upon reeord by org, cannot be attached by 


| Orv: Bi. 6g. the cuſtom of Londen 


Grant v. Hawd- Therefore where a 1 had been RE AR 10.2 an arbi- 
* Geo. 3 trator, by an order of M/ Prius, who awarded a ſum to be 


Oe TOY paid by the defendant to the plaintiff on a certain day: 
4 Term Rep. at that 14 ſome of the creditors of. the plaintiff attached 
313. me debt in the defendant's hand, and he paid the money to 


the creditors : it was reſolved, that the rule of Niſi Prius 
havin been made a rule of court, that this muſt be con- 

. as. a ſum of money ordered to be paid by the court, 
— ſo could not be attached; and that the defendant 
owe not be allowed the payment of it as againſt the 
P tiff. 


CoppeNy. Smith 80 n a 1 's order had been 1 to tax the plain- 
— * tiff's 8 bill, the plaintiff undertaking to pay what 
"oF was due, and the maſter's allocatur amounted” to go. : 
before the attorney had demanded the money, a creditor of 
his attachedit in the plaintiff's hands; it was held to be erro- 
neous, and that money ſo awarded under 1 
not be attached. - 


+ LI he. Jeng 8 * 8 it 

4 ſhould appear that the plaintiff in this Aion had notice 
« of the ap raph in London to effect the foreign at- 
« tachment; for as of > 3 the hands of his debtor, 

| © is to be hound, he my eee er 


* notice.“ ö 


— Lane. - For in bis caſe wherg to an aQion for ggods {old the 
3 Wi: 297- | defendant pleaded the eneral iſſue, and gave in evidence 

| a payment — a ent on a foreign attachment at 
it of one Fanjon, to whom the plaintiff was indebt- 

ed; but i r iven to the 


plaintiff: for that fault he had judgment. | Caſe was 
that" of an adminiſtrator; but the Principle ſeems A. 
aro | | | n — 


7. Of the Pleas to Bondy of hann 
Ruger, To debt on 2 bond to. fave harmleſs, the Wo 


only can plead, either that he bas ſaved the plainti 17 
5 cpr 126. or = if b be _ay reeinge | any hi bo it Was ! reg * ; 


0 | 
. i ; 5 * 
0 TEES 


default.” * 


va /, 


. 14111895 


pxkr. * | 233 
And where the defendant pleads that he bas favedthe White v. 
tiff harmleſs, he ſhould ſhew how he had done fo. ut as Clever. 
the ſaving harmleſs is the ſubſtance, and how matter of form, I Stm. 661. 
the plaintiff ſhould take e of the iſe in the plea by 


ſpecial gemurrer. by 


And note, That bonds are within . Ann. c. 16. Dann e, Vacker 
| which allows the defendant to plead double; and theſe pleas & ur. 
following haye been allowed. Where the condition of the 2 Stra. 7. 
bond was to marry on requeſt, non eff factum, and neuer 

requeſted, were allowed to be pleaded together. 


So non oft faftum, and a diſcharge under meli of gh 
together. 


nage were en to be pleaded togeth a — — 
Zut non e aftum and olvit ad diem at be eaded Arnold v. Bas. 
er, for 25 are jncongatile, * Pe oh wr 2 Black, Rep. | 
| TY 


2d. OF THE PLEAS IN DEBT FOR RENT. 


Theſe are, it, Nil habuit in tenementis. ad, Nan dimifit. 
. 4 7 4th, Tiens en arrere. 5th, Entry and dvice 
6th, The * of Na 7th, Infancy. 


il: Of the Plea gf Nil habole in Tenemeatih. + 9 


In debt for rent reſerved by dred indented, OPER 
never can plead that the plain nil habuit in tenementis ; for meden. 


5 eſtopped by his deed, which admits the demiſe. But 3 . 146. 
the demiſe been by CE OY 8 
ge doe le. 20 im. 


24 Of the Plex of Non diwiſt. 


80 ither can he. dimi where: the 
ſerved by, e — an Ins 2 


eee eee 


34d. Of the ie of Nil ae. 


1 18 all cage where the debt ela a. abed, 
te plea cannot contradift it; but where the deed is the in- 522 — 


> | . 
; ducement and matter of fact the foundation of the debt, 
| chere is ſome diverſity.” Therefore the defendant to debt 
Arg. for rent reſerved by indenture may plead nil debet, which in 
Hard. 353. tte caſe of a bond he could not do: for an indenture of leaſe 
5 does not acknowledge an abſolute debt as a bond does, as 
the debt ariſes from the enjoyment of the thing demiſed, and ſo 
MEET OS CNS 


xd So the defendant may plead non e factum; for denyin 
ME the exiſtence of the 800 there un 15 eſtoppel. ? i 
2 Lev. Kar- 2. But tho? the defendant may plead ui debet, yet he can- 
Kemp v. not give in evidence under it that the plaintiff had nothing in 
Goodall. the tenements ; becauſe had he pleaded it ſpecially, the plain- 
Salk-277- tiff could have replied the indenture, and eſtopped him; or 
k tte plaintiff might demur ; for the declaration being on the 
indenture, the eſtoppel appears on the record: - 5 


g * 
* 


Gian 373. a. 


3. If the leſſor accepts rent due at the laſt day of pay- 


3 Co.65.b. ment, and gives a diſcharge thereof and acquittance, this 
x Sid. 44. ſhall diſcharge all preceding arrears: So that ſuch would 


be good evidence on nil debet; for it is not preſumable that a 


man would give a receipt for the laſt gale of rent, when the 

former were unpaic. ry 4 
Gal A So if the defendant pleads levied by diftreſs and ſo nil 
ee ig * . debet, he may give in evidence a releaſe or payment ; and 


I Salk. 284. even though there never was any diſtreſs made, yet is the 
Sir Th. Cecil v. evidence of payment or the releaſe good; for the iſſue is on 
. 2%. £24 debt and the defendant proving it diſcharged by any 
... . , . % ,, 
5 4. . So if the leſſor had covenanted by deed to repair; to 
22 Eig. 24 debt for rent by the leſſor, the leſſee A plead That he 

expended the rent in neceſſary repairs, and ſo owes no- 
thing; which it ſeems + br e may do (though it was 
doubted by Lord Holt, 1 L. Raym. 420. ideo quere) ; but the 
defendant muſt plead this ſpecial matter, and cannot give it 
in evidence on the general iſſue, for he might have cove- 
nant on it againſt the leſſor: But under the general iſſue 
the defendant may give in evidence that he paid the rent to 
perſons who had rent-charges out of the land, by the command 
of the leſſor ; for payment by the plaintiffs” appointment, 


is payment to himſelf. | 
| Johnſon . But where there is an expreſs covenant, in the fame in- 
Carre. denture that the leſſee may deduct for charges and repairs, 
F Lev. 152. there clearly the defendant may plead it in bar to gebt for 


rent. Fil a 


„ My * 
oh v] : 
* K 

ef » 
- « 
1 


[ Be pe 
8 4 
g 4 : 
LY * * \ 
wa. 
4 
x 


ah. of the Pea of Rien en Arrere. Os 
9 r 5 
« "Riens en Arme i is a ond . in debt for rent, thou Theobald v. 
4 it would be 1 in covenant for rent . v. Saville, Warner. 
1 Braun. 9.) ; for in, covenant ſuch plea confeſſes the Cop. 588- 


covenant broken, and goes only i in en of damages. 


Under this iſſue the payment comes in queſtion, and Buller N. P. 
proof by the defendant that he had given a bond for the 182. 
rent to the landlord, which be had accepted, will not 3 Danv. "807+ 
amount to a payment; for the . F a ſecurity f 
an equal degree is no extinguiſhment of a debt (ante, 230) 
and therefore cannot be ſo here, where the rent is due on a 
leaſe, which is an higher _— a * Ws hor « . 
| Godfrey v. Newton. 


And a fortiori it is bad proof of! riens en | arrere, that the Harris v. Ship- 
leflor accepted the leſſee's note of hand for the rent in arrear ; way at Mon- 
for ſuch can never be a diſcharge of the rent. Here the — 744» 
leſſor having taken ſuch note, afterward diſtrained, the leſ- Bull. N. T. 
ſee brought treſpaſs, and had judgment againſt him; 3 for 182. 
there was no alteration in the dent till e er- of . maß 


fo that the diftres was lawful. 


4. Of the e Plea of Entry and Eviction, 


« Entry and Evietion of the whole or any part of the pre- e 26. 
« miſſes demiſed, is 3 ples in br to fn BORE ne * 
« for the rent.” 


But a mere entry is not ſufficient to cauſe a fuſion if Hunt v. 8 
the rent, for ſuch may be merely a treſpaſs, ſhall be Cowp- 24% 
ſo deemed : but it muſt be a nn Re entry and expulſion ſo 
as to prevent an enjoyment of the premiſſes. And there- 
fore in this caſe, where the leſſee pleaded in bar that the 
lefor entered on the premiſſes and pulled down a ſummer- 
| houſe, whereby the leſſee was deprived of the ule thereof, 
without ſaying that he was expelled or put gut of the uſe 
of the ſame, it was held to be bad, as not Taking any evic- 
tion, fo as to cauſe a ſuſpenſion of the rent. 12 


For the expulſion muſt be ſpecially pleaded.” 


Therefore where the defendant pleaded only, that 88 Reynolds v. 
the rent was due that the plaintiff Bad entered on the pre- Buckle. 
miſſes, but did not ſay that he had * or kept him out of Hob. 326. 
| boſſe "hs the [ps was 1550 . to be Arn re for * 


. Of 


0 Frame n v. a 
Stacye. : 
Hutt. 1h. ſtatufte. 

Mae is ee ends ub uw thing but Abe e 


ſimple contracts; for heads ery er barred by the 1 
years and preſumption (ante, 226). 


« And 10-antters of ecard it is may pliadable,” 


Jones v. Pope, For in debt againſt 


mag 


Ketdey's caſe. 
Cro. Jac. 320. 


* 


& avoid it, but 
« the rent.“ 


day came, it was deemed an election; and the plaintiff had 
(toy cam ae phi 


F 


| Gth. of the Plea of the Statute of Limitations 


. — limitations is another les, and bs vive | 
g. of Bm 16 which ese, © That fl given by 
« debt rent atrear, or „ e th lending or 
& contra} without {(pecially, muſt be ae, 


gears. L 


But this aids bo" bens an 4 We 
arrears 2 a indnary of lab aa wi 2 


a therif, it was held that for money 
| levied under an execution he could not plead an. pang 
for though it is not a record till the writ is returned, yet 
founded on a record, and hath a near relation to l. <; 


— — Mg 


Hfancey is another good plea in debt for rent; N 


& leaſe made to an ee is not void, but b only at his 


and if he does not then 
efhon,. he pony Bo. 


Therefore where to debt for rent the defendant pleaded 
infancy at the time of the Jeaſe made; on demurrer the 
court held, that the leaſe was voidable only at the election 
of the infant, by waiving the land before the rent - day came; 
but he not having done ſo, and being of age before: the rent- 


e it, een mer igel. 


i 


3- OF ru PLEAS TO: DEBT. ON MATTERS or 
RECORD» 


Where deb 
_ I tis A. . 8 = 


« | 1 8 i 
- * 5 4 
# oP : 
Al . 


' record itſelf, if: it he > romp ofa tione; court z bu if of Hewfon v 
another court, it muſt be certified . the Brown. | 
acdtion is brought, by certiorari. Gena 


2. So to debt againſt 4. ſheriff on an eſcape -on final . tad 6 
ceſs, nul tiel record is à good plea; for in lach caſe the plain; Young. 
tiff declares on a judgment. In this caſe the pl laintiff demur- Hob. 209. 
ted to this plea, ſup 3 ſhould have been nil let; 


but it was held to 


But a has ilbed tothe ſheriff who bus 83 PRE 

ried the money but not returned the writ, and. the plaintiff Caſ. K. B. 604- 
gs debt far the ſumlevied, the defendant, may plead nit 

5 7 becauſe it is then a matter of fact heæthen the money 

has been levied. or not; but it is a bad, plea, if n 

been returned, for then he is bound by the return. 


3. In debt om a bail bond the defendant canuot 1 0 Watkyns v. 
the Fab of wp pg for fo _ the pure that ae 15m: 
civ t 18, 0 e Party an — 1 444. 
a) moulds avoided, * of 


4 Buy the the , dfondant, may. use the ifſting of the 
« writ, on which the erer e been 
« reſted and held to bail. 

For where in debt on a bail-bond, the; declaration ftated axby v. Kirs 
flat a bill of Mizdlefex iſſued, upon which J. J. had been kus. 
reſted, and that the defendant had entered into the ball- ff. . 
bond; the defendant pleaded that ſuch a bill of Middleſex did © 


not iſſue, and pn demurrer the plea was held: to be a 
one; for if no ſuch bill of Miduloſex iſſued, . K. 


ol was void, wth. nf ad 0 cans of oo 


Lan on ſeire facias aga inſt the bal, « That Gen 
pringipal had paid the money, is a bad plea, except it be Parret & l. 
pleaded on..record : for the, conditian is, „ That the defen- Cro. Elin 23a. 
Gant (che bai) ſhould ſurrender the body or ſatisfy: the debt: 
29d, =" Bag SN eta that i, 
y recor % p 


_ "ma \ſeire facias inſt the bail, it was held that where 4 Dodd v. 
dab ge by for two. terms, and ſo might have been Dawſon. 
— l— „ 
yer e was ood to 
charge the bail. 5 


2. Theſe, are the moſt. material, «indy xp 
to the Gre heads bat. — matters of — 
There are alſo others which are equally applicable to each 


mhich now remain to be 
Theſe 


"DEBT. 
Theſe ares f, 4 ſerlof: ad, A releaſe : 3dly, A dif. 


charge under an inſolvent . or 9 8 


2 1 of the Plea + a ; Se.Of. 


"This . given 1 Batt Geo. 2. c. 22. which en- 
ids, “ That here there are mutual debts between the 
4 plaintiff and the defendant, or if either party ſue or are 


& ſued as (executors or adminiſtrators, where there are mu- 


pry” tual debts between the teffator or the inteſtate, and theother 


« party, that one debt may be ſer off * the other, and 
« ſuch matter given in Aiden on eneral iſſue, or 
ce pleaded in bar: but if intended to be * in evidence 


4 on the general iſſue, notice muſt be given of the par- 


cc ticular ſum intended to be ſet off, and on what account 


< it has become due. It was afterwards further enacted, 


by ſtat. 8 Geo, 2. c. 4. That mutual debts might be ſet 


«gf againſt each other, notwithſlanding ſuch dobes were of 


| Nedriff v. Ho- 


an. 

2 Burr. 1024. 
Freeman v. 
Nyett. 

1 Black. Rep. 
394. 8. P. 


« different natures, unleſs in caſes where either of the debts 


. accrued. byireaſon of 's; y contained in any bond or 
e ſpecialty z- in which caſe the debt intended to be ſet off 


« muſt ' pleaded in bar, and in which plea ſhall be 
* ſhewn how much is truly due on either fide ; and in 


«(caſe the plaintiff ſhall da beg judgment ſhall be enter- 
« ed for no more than appears oe dh 


RN, one debt ſet 
© againſt another.” 


Under theſe ftatutes it we year decided, * 


Y. « That t the.debts: which eu wry be ſet olf againſt each | 
« other, are ſuch as are certain and pM and ſuch as 
« affumpſit would lie for to recover.” 


Therefore here to an action of covenant, the deſendant | 
pleaded a ſet-off of other damages done to him by the plain- 
tiff and unliquidated, the plea on demurrer was held to be 
bad; for by "Mansfold the a& of parliament and the 
reaſon of the thing refer only to mutual debts, _ . : 
are not debts. 


So where in affumpſit for 40d. dent, the ae bel . 
articles of agreement with mutual covenants, in a penalty 


of 200l. for non- performance, and ſhewed a breach whereby 


the penalty had incurred, and offered a ſet- off. On de- 
murrer the plea was over- ruled, and held not to be within 
the ſtatute; for the — is not the whole 221 but ſounds 


| 2 N LH 5 «A 2 & 


DRA 3 


« But ſums in the nature of F Pen damages for breach _ 
« of any agreement, and not in the nature of a penalty mere- 
oj, max. 00 ROS e e edi meine 
As where the defendant contracted with the plaintiff and Fletcher v. 
another to do certain iron-work in a limited time, and a Dyke. 
bond was entered into accordingly, whereby the plaintiff wg Rep. 
and the other perſons ſtipulated 10 to do the work within : 
ſuch time, or to pay a certain weekly ſum of 10. for every 
week it ſhould remain unfiniſhed. It was adjudged that 
theſe ſeveral weekly ſums were in the nature of damages 
liquidated and agreed upon between the parties themſelves, 
and fo that the defendant might ſet them off againſt any de- 
mand the plaintiff might have againſt him. 


2. „ The debt to be ſet off muſt be a good and ſubſiſting Buller N. P. 
one when the action is brought” and therefore a debt barred 108. 
by the flatute of limitations cannot be ſet off; and if it be 
given in evidence on notice of ſet- off, the plaintiff may re- 

ty the ſtatute of limitations; or the plaintiff may object 

to it at the trial, if attempted to be given in evidence, for 5 
the object of the ſtatute being to prevent circuity of action 
ſuch debts only ſhall be allowed to be ſet off for which an ns 

e Teeter | 

t muſt therefore be an abſolute debt due to the defen- --- 


For where in debt on a bond, the defendant pleaded a Hutchinſon wy 
greater debt in bar, upon which the plaintiff prayed to have Sturges. 

the condition of the bond enrolled ; which was to appear at Trin. 14 G. 2. 

| Wiſtminfter, and demurred; it was held, That this bond O. B. Bull N. P. 
was not within the ſtat. 8 Gee. 2. for that ſtatute relates to ?: 

bonds for the payment of money, and not to bail-bonds : nei- 

ther was it within the ſtat. 2 Geo. 2. becauſe the plaintiff did 

not bring the action in his own right (he being an officer) 

but as truſtee for another. ES Mag 


: 


* 


But if the bond had been civen to the ſheriff and by bis "9 1 
aſſigned to the party, it had been otherwiſe ; for then the pe- — 1 | 
_—_ would be conſidered as the debt, which the party Mich. 1753. 
might ſue for as aſſignee of the ſheriff, under ſtatute 4 and 13% N. . 
S SORE 0 . 6 60 3 
3. The debts which can be ſet off muſt be ſuch as are 
due in the ſame right.” CY | E 
Therefore in an action of debt againſt a man on his own paynton v. | 


bond, he cannot ſet off a debt due to him in right of his wife, Walker, 
83 oo og 1 1 * 12 | ET #. 4 « > Paſch. G. 2. 
So where the defendants were inſurance-brokers, and the C. B. 5 TE 
bankrupt” before his bankruptcy had underwritten for them Buller N. r. 
1 | I ook * 0 3 ſeveral 179. — LEY 2:6 


5 rad 


. Creigh 
VMI. 33 G. . 


der of hans J,, debt and coſts, in a ſuit of the 


| Fletcher v. been Jofſes, and 


2 N $129” notes, and both were to be tried at the ſame | 
| Bron v. Baſkerville came on firſt, and Brown had a verdict 


- 2 Black, — 
* 


2 DEBT. | 
Wilſon AL, of ſeveral policies on goods, the property of others, which had 
atſon 


Watſon and ght againſt the defendants for money due to the 
— ey pleaded ſet-off of theſe" loſes : but it was 
at the loſſes being on goods the property of others, 


ad therefore could not be ſet off to a demand againſt the bro- 


| Grove v. Dubois But whefe the broker had'# commiſſion del credere; and ſo 
x Term Rep. Was at all events anfwerable to his correſpondents (the 
22. owners of the goods) it was held, That to an action brought 


" againſt Hm by the affignees of the underwriter, that he 
might ſet off loſſes happening before the bankruptcy, as his 
dun debt, or give them in evidence undef the general 


Skiprin s. 80 where the plaintif's teſtator appointed the defendant | 


his attorney to collect his rents, and after his death the de- 


_ It 0. a. fendant received rent which was in arreat in the teſtator's 
Nu x. r. lifctinie: the plaintiff, who was executrix, brought an 
_— A 
BE et off a debt due by the telator to him; 
but he was not allowed to give it in evidence on the trial, 


dant gave notice to fet 
for the rent was due to the executrix, and never belonged to 
che teſtator; ſo that he never had any cauſe of action 
againft the defendant, as the money was not received till af- 
ter his death, and the money intended to be ſet off was a 


Ledr y rhe iglatr himſelf; an ſo the rights were dif- 


feten 


Browne. But where the teſtator has been'indebted in his lifetime 


Holyoak. 8G. a. to the defendant, there the debt is clearly withirr the ſtatute 


NF. 279. to be ſet off; and in fuch cafe the executor may admit ſuch 


4. Money recovered by judgment may be ſet off. „ 


Baſkerville v.. In this caſe there were crofs actions, Baſeervill: againſt | 
Brown Brown for 10). and Brown againſt Baſkerville for 30) 
ittings. 


for 3ol. and he had given notice of a ſet-off of the notes: 


It was held, that on the ſecond action Brown might give 
the former verdict in evidence, and bar Baſterville's demand 


by ſo much of it as amounted to the whole of it, and enter a 
remiłtitur on the firſt record for ſo much. 
Thruſtoot er So where the leſſor of the 


- . - ” 2 1 > 


- — 
® 


nonſuited 


which the bankru rrupt was liable: to an 


the debes were properly to them, not to the brokers; 


plaintiff had a judgment for 
receding term for the 
in the next term was 


5 DEBT. | 241 
nonſuited in an ejectment againſt the ſame defendant, the 
coſts of which were taxed to 121. the court on motion 
ordered, that one demand ſhould be ſet off againſt the 
other. 8 ; 1 1 n at oth 1 
In the foregoing Caſes the two judgments to be ſet off Barker v. 
were in the ſame court; but in this caſe where the defendant Brabam. 
had a re in the King's Bench for 102. againſt the _ Rep, 
plaintiff, and the plaintiff hada judgment in the Common Pleas , Wil . 
for 1061, this laſt court allowed on motion, one to be ſet off . CG. 
againſt the other. | Sw ic . | 8 6 1 20 


But in caſes of this nature, the attorney having a lien for Mitchell v. 
his bill of coſts on the money recovered by the jul ent, the Oldfield. 
court will. not permit one judgment to be ſet againſt the other Sy _— 
to the full extent of it, without ſecuring to the attorney tee 
amount of his bill. | Þ 8 

5. If debt is brought on a bond conditioned for the pay- Collins v. 

ment of an annuity, the defendant may have a ſet off againſt Collins. 
the arrears of the annuity due at the time of the action Burr. 20 
brought; and the bond is not thereby diſcharged, but remains 
as a ſecurity for the growing arrears. Naas 
6. © If the defendant gives notice of ſet-off, it muſt be cer- 
« tain as to every mutter whereby it accrues.” gol 

Therefore where the notice of ſet-off, was in theſe Fowler v. Jones, 
words, „Take notice that you are indebted to me for the Fittings at 
uſe and occupation of an houſe for 4 _ time held and OS 
enjoyed, and now lately elapſed: The debt intended to Buller N. P. 
have been ſet off was rent reſerved on an indenture, which not 179. 
being mentioned in the notice, the court would not admit it 

in evidence; for if it had been ſhewn, the plaintiff might 
probably have proved an eviction, or ſome other matter to 
avoid the demand. Theſe notices ſhould be almoſt as certain 
as declarations. 7 | r | 

From hence it appears, that where the - plea of ſet-off is Cook v. Dixon; 

of an equal ſum to that declared for, the action is barred: but B. R. 1735. 
where it is of a leſſer ſum than that for which the action is Pull. N. P. 179. 
brought, the defendant muſt pray to have it ſet ol. | 


And Note, That as flat. 2 Geo. 2. requires notice where Blakburn v. 
the defendant means to give a ſet-off in evidence, where in Matthias. 
this caſe the defendant had pleaded the general iſſuey but for- 2 Stra. 1267 
got to give notice, he was allowed to withdraw his plea and 


give the notice. d oh e ride 4 Yo 
7. The ſtatutes of ſet· olf are extended to Hee, by Cowp. 133. OE 
ſtat, 5 Geo. 2. c. 30. ſ. 20, Which enacts, © That where jt = 
< ſhall appear to the commiſſioners that there has been a 

| | NR * „ mutual 


ec mutual credit given by the bankrupt and any other perſon, 


off to an adtion at law: for i 
for a debt due to the bankrupt eſtate, the defendant may plead. 


” DEBT. - 


« 'gr mutual debts between the - bankrupt and any other per- 
cc ſon before the bankruptcy, the commiſſioners or affignees 
<« ſhall ſtate the account between them, and one debt may be 
ce ſet againſt, another; and what ſhall appear to be due on the 


cc balance, and no more, ſhall be claimed or paid on either 
- * hoe.” : el Why 5 N ig 
Though under this act of parliament the commiſſioners | 
have a power of making and allowing a ſet-off, yet it does 


not prevent the right of pleading or giving notice of a ſet- 
f the aſſignees bring an action 


a ſet- off of a debt due to him by the bankrupt. 


— 


& Rut the debts only which can be ſet off in this caſe, are 
« ſuch as were uae debts from and to the bankrupt at the 


c time of the bankruptcy, and for which there were at that 
“ time mutual remedies.” 1 


March, afbgnee For where to an ackion by the aſſignees of 3 the 


of Hay v. 
Chambers. 
2 Stra. 1234. 


defendant gave notice of ſet-off, and at the trial produced a 


note given by the bankrupt prior to his bankruptcy to one 


Scott, and. indorſed by Scott to the defendant ; but it appear- 
ing in evidence that the indorſement had been made ſubſequent 
to an act of bankruptcy, it was held, that this could not be ſet 


off; for there never was any debt due by the bankrupt to the 


defendant, and he could not be in a better ſituation than the 
indorſer of the note, who could only have come in as a credi- 


tor under the commiſſion. 


In the caſe of Ryal v. Larkin, 1 Wil. 155, and Buller, 
N. P. 181, it is laid down as law, that the ſtatutes of ſet- 


off do not extend to the aſſignees of a bankr t and it is on 


the ground that, if the aſſignees brought an action for money 


mutual at the time of the bankruptcy. 


due to the bankrupt, that as the defendant could not have an 


action againſt them, but muſt prove the debt under the com · 
miſſion or proceed at law againſt the bankrupt himſelf, that 
therefore the defendant ſhould not be allowed to ſet it off. 
This doctrine is over- ruled as a general one in Coup. 135. 
But the caſe itſelf ſeems to be reconcileable to the principle 
now laid down, viz. That the debts to be ſet off muſt be 


The Caſe was that to an action for goods fold by the of- 


Bull. N. P. 181. fignees to the defendant,” he pleaded a ſet-off of a debt due 


by bond to him by the bankrupt before his bankruptcy, 


which was difallowed.; and the xeaſons ſeem to be, firſt, That 


4 8 nnen r N ee i 
debt due to the bankriop}, it as to the aflignees, and fo ther 
7 as (1 LS. þ ; 


as the debt Was for goods ſold by the aſſignees, that there was no 


* 


ere 


ws = 


© _ — —— — wy 


as ak 1 a— —— — n . 
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were no mutual debts at the time of the bankruptey. And, . 
ſecondly, That if this was allowed, a creditor might buy up n 
the bankrupt's effects from the aſſignees under their ſale; and * 2 0 
if allowed to hold the price as a ſet-off to his own debt, he | 
might get twenty ſhillings in the pound, which would be a 
fraud on the bankrupt laws. eee e 


8. « In general, a ſet- off is only pleadable, or to be taken 
. advantage of, where the action is for money, either ex- 
« preſsly aſcertained, as debt, or in the form of certain da- 


« mages, as covenant for rent arrear.“ 


For where in replevin the avowant juſtified under a diſ- Abſolem v. 
treſs for rent, the plaintiff inſiſted at the trial that there was Knight. 
more due to him than the rent 1 to, which he endea- 8 N 8 0 
voured to take advantage of. Juſtice Deniſan refuſed the N. P. 181. Tt 
evidence, and on a motion for a new trial, the court held, | 
that the ſtatute 2 Geo. 2. did not extend to the caſe of a diſtreſs 
which was not properly an action, but a remedy without ſuit ; 
they likewiſe declared that it did not extend to detinue, and 
the like actions of wrong. bag | 


But where the action was covenant for non-payment of Gower v. Hunt, 
rent, the "defendant pleaded non ęſt factum, and gave notice Bull. N. P. 181, 
of ſet- off; the judge was of opinion, that it could not be ES.” 
given in evidence on this iſſue. But on a motion for a new 6 
trial the court held, that the evidence ought to have been ad- 
mitted: for the general iſſue mentioned in the ſtatute muſt - 
be Ag hy to be any general iſſue: and a new trial was 


2. Of the Plea of a Releaſe. 


1. If a man be bound by his deed to another to pay him à Lit. ſeR. 522, 
certain ſum at Michaelmas following, and before that time 513. 1 
the obligee releaſes to the obligor all actions, he ſhall be barred 
of the hien for ever, and yet he could not have an action at 
the time of the releaſe made. But if a man lets land to ano- 
ther for a year, yielding the rent at Michaelmas, and before 
Michaelmas the leſſor releaſes to the leſſee all actions, yet after 
the feaſt the leſſor may have his action for the rent, for 
the releaſe does not diſcharge it; and the reaſon is, that e 
the firſt is a debt at the time, for which the obligor has then Co. Litt. 292. b. 

a right of action, though it is ſolvendum in futuro: but the 3 2s 
rent is no debt till the day on which it is payable, for it is 
payable out of the profits of the land, and if the leſſee is 
cviCted before the ds no rent is due; but the leſſor may 
1 leſſee of the rent before the day, by a ſpecial 
nenen 3-338 FT; $9363: 


ee 


x” nl © 
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Stephens & ur. 30 releaſe of all demands will not operate to releaſe rent 


'v. Snow. 


2 Salk. 578. 


Bower v. 
Swadlin. 
1 Atk. 294. 


Aloff v. 
Scrimfhaw. 
2 Salk. 573. 
1 Show. 46. 
8. C. 


b Topham v. of 


Tollier. 
Salk. 575. 


Pyer 28. 
12 Hen. 8. 1. 


Hoe's caſe, 
5 Co. 70. b. 


5 ol. may, % np 


before it becomes due, for then there is no demand: But it will 
releaſe rent then due, 


2. In the caſe of bonds, if there are two obligors, a releaſe 
to one is a releaſe to both, as well at law as in equity; for it 


releaſes the contract, and fo operates in favour o both, 


But if a man be bound to another in a bond, and the obli- 
ee makes a covenant, binding himſelf not to ſue the obligor 
b or 99 years, this ſhall — as a releaſe or defeaſance, 


but merely as a covenant not to ſue; and therefore i is not 
pleadable in bar to debt on a bond. 


Hodgesv.Smith But a deed of defeaſance by which the plaintiff covenanted 
Cro. Eliz.613- in conſideration of 1004. to be paid at a future day, to diſ- 


charge the OI NT Re IRE, was he a to be a 
good bar. 


Though 8 all 3 wil diſcharge a Ts 
« a 2 diſtinQion is to be obſerved when it is of demands againſt 
the perſon and againſt the eſtate.” 


For where to debt on a bond N an adminiſtrator, 
he pleaded, That the plaintiff had releafed all right, title, 
intereſt, and demand ainſt the perſonal eſtate of the inteſ- 


tate. On demurrer was held to be no plea: For, per 
Holt, there is a difference between a releaſe of all demands 


ta the perſon of the adminiſtrator and to the eſtate. Here 
the releaſe is to the eſtate and void, for the bond is not any 


demand againſt the perſonal eſtate till 1 rom and execu- 


tion ſued out. 


A releaſe cannot be given in evidence without pleadi 
for it being a diſcharge by deed; all legal folemnitics mu 
ſhewn to the court, 


3 ac le of 2 1 1 if a man is bail for i and before | 
judgment . 


atiff in the action releaſes to bail all actions, 
duties; and m—_— it is no bar; for there was no duty 


n him till W againſt * Pepe; 


3. of the Plea of Diſcharge under an AR of ts 
vency, or Certificate as a Bankrupt. 


The afts of inſolvency are occaſional ones, but uſual 
enact, „That any perſon whoſe debts do not amount to 


iving notice fourteen da ye, before to his 


& creditors, and delivering up upon oath is effects (his 


2 bedding, apparel, and implements of his trade only ex- 


« cepted) 


ws 8 8 rr 2 


« cepted) be diſcharged on petition to the court from-whence | 
« the proceſs iſſued, or to the ſeſſions,” me 


1. 8 This act is always conſtrued favourably for the pri- Morley v. | 
ſoners ;” and therefore where the priſoner had not given Vaughan. 
fourteen complete days notice, unleſs the days of the notice“ ET AFL 
and bringing up were conſtrued to be incluſive, the court * 

D e Ps 7 tot ae 7 


2. © The act diſcharges the infolyent debtor of debts not 
« que at the time of the taking place of the ſtatute. 80 . 


As where he was indorſer of a promiſſory note which had workman v. 
three months to run at that time, he was held to be diſcharged; Leake, 
or it was debitum in preſenti ſolvendum in futuro. 7 Cowp. 22. 


So where the act commenced the 28th of Fanuary, 1778, Paget v. 
and the bond in which the perſon was bound was dated Sep- Wheate. 
tember 21, of the preceding year 1777, and was due in Sep- Quot. Cowp. 23. 
tember 1778, it was held to be diſcharged under the ſtatute, 5 
on the ſame ground. . *% 


hut where there js a bond with a penalty, and alſo a degd Cottrell v, 
of covenant, and the defendant takes the benefit of the act of Hooke. | 
inſolveney, whereby the bond is. diſcharged, he is ſtill liable Pousl. 93. 
on any future breach of his covenant, unleſs ſpecially faved ' - -* + 

by the ſtatute. r LY 0 1 

3. If the defendant pleads a difcharge under the act, he. Haughton v. 

“ thould bring himſelf clearly within it.” For when he Shelleroſs. 
pleaded that he was trite. on the day mentioned in the 3 199. 
20 but did not fay for what, it was held to be ill; for he N 
might have been ſo impriſoned for @ fine to the king for con- 

tempt, which would not be diſcharged by the act. „ 

4. In an action by the affignees of an inſolvent debtor, the Laborde v. 
certificate made at the ſeffions is prima facie evidence of a due Pegus.. 
diſcharge, and of all the proceedings under the jnfolvent act; Mich. 2772» 
and if there has been any fraud or irregularity in the proceed- 8 mou 1 v 
ing, it lies on the defendant to ſhew jt: as want of notice, — 3 
colluſion, &c. $2 FF Cn boy Har 

8 | ; 5 e 2. B. K. 

And where in debt upon bond the defendant pleaded Bull. N. P. 273. 
the inſolvent debtor's act, the plaintiff replied, 'That there Savage v. Field. 
was no notice given to him purſuant to the act; and iſſue being Mic. 9 G. 2. 
joined thereon, the ſummoner being dead, the duplicate of Bull. K. P. 178. 
the proceedings before the juſtices was held to be evidence, 
becauſe the notice was not 4 matter on which to found 
cheit juriſtiction; if it bad been fo, that evidente would 

not have been ſufficient ; but in this caſe they are judges 
of me ſufficiency of proof of notice, it being part of their 
Juriſdiction, and conſequently their duplicate of its being a 
| | | good 


FB 


_ Hollingſworth And therefore where the defendant does ſo 
v. Aſcue. matter in abatement, & that another was, bound with him,” 


good notice, will be good evidence, the ſummoner being 


one's Bn 3% Y 
4 gd A904 74 Ed 


5. How far the certificate of a bankrupt diſcharges debts, 
eee Vid. Cb. Afumpfit, pag. 157, anti. rg 
Birch v. Shar- bh In this caſe, the defendant being in execution at the ſuit 
land. of the plaintiff in September, 1785, a commiſſion of bank- 
* ruptcy iſſued againſt him; ſoon after, in order to regain his 


7¹5. | liberty, he gave the plaintiff a bond and warrant of attorney 


to confeſs a judgment for the old debt: the defendant having 
obtained his certificate, it was contended for him, that the 
bdiond having been given for the old debt, it was diſcharged by 
ttße certificate; but the court held, That this bond was given 
for a new conſideration (the obtaining the defendant's liber- 
ty) and ſo was not diſcharged by the certificate. 


I. Having now conſidered the ſeyeral pleas in this action 
with reference to the contract, the Pleas with Reference ta the 


Perſon now remain. 


bios or ſecurities. _ 


I ſhall premiſe a few caſes on the nature of joint and ſeveral 
Gilbert v. Bath. . If two are bound jointly in a bond; and one only is ſued, 


1 Sea 3e. the other muſt take advantage of it by pleading in abate- * 


ment; for if he demands oyer and demurs, the plaintiff ſhall 
have judgment; for the caurt will , preſume, that the other 


— 
* 


never ſealed it. nels f ind Brett 

Co. Litt. 283. 2. And in ſuch caſe where one only is ſued, be cannot 
plead non eff factum; for it is his deed, though not his ſole 
Pp ͤ retmery app 


L 


: ſa, plead this 


, 


Cro. Elia. Sg. he muſt plead further, „That the other did ſeal and di- 


liver it as his deed,” or the plea will be bad; for by ſuch 
means only is the deed gc and without ſuch aver- 
ment the court will preſunie that the other never did 


Matthewſon's If ſeveral are bound together in a bond or deed (as ex. 
caſe. r. merchants in a charter - party) but they covenant ſeparately, 


3 Co, 40. b. if the ſeal of one of the merchants is broken off, it ſhall 


' Not avoid the deed as to the others, for the ſeveral cove- 
nants are as ſeyeral deeds; hut had they been bound jointly 
it had been otherwiſe: but where they do. eovenant ſeye- 
rally, if a raſure is made, it ſhall avoid the deed as to all; 
for that affects the deed 1t/elf, without any difference as to the 


val 


/ ; 


um.. 1 


| 2 If a bond be made to ſeveral, they muſt all join in an spencer v. 
action, for their intereſt is joint, and they cannot have ſeve- Purant. 
ral actions: the bond in this caſe was to the plaintiff and ano- Sh. 8. 
ther, & omnibus & cnilibet eorum, · that is joint and ſeveral; N 
when on demurrer it was held, That the intereſt was joint, 

and that the words &cuilibet eorum ſhould not enable each to 

bring a ſeparate action. If e des Rh ar tl © ©» that 


347 1 f y 2 her if 1 She 7 7 1 64 x ; % 22 Yb. 4+ Fo IDES 
But if the bond is ſo, and one only brings the action, the Ifam & Paget v. 
defendant muſt take advantage of it by pleading in gbatement; Hitchcock. 
for if he pleads it in bar it is bad, and the plaintiff ſhall have &* Eliz. 203. 

judgment. VVCCCCCC 49 anne „ 
2 OF PLEAS: WITH REFERENCE. TO THE 
ee tear, ee et 


1 


— 


- 
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3Y THE HEIR. 


I, OF THE PLEAS IN THIS ACTION 
ESR» YO8T 3.151 49: + Wo od. £2 by 4. \ a, 5. 4 EH YO 4 
0 the heir is chargeable only where he has aſſets by 
« deſcent; if he has none, the proper plea is riens per dej- 
« cent; and this ſhall refer to the time of the anceſtor's 
For it is enacted hy ſtatute 3 4 N M. c. i444. 
“ That if the heir alien before action brought, yet he 
4 ſhall be liable to the value of the land, and if he pleadss 
« riens per deſcent, the plaintiff may reply, That he had lands 

4“ from his anceſtor before the original brought or bill filed; 
& and if upon iſſue joined thereon, it is found for the plain- 
« tiff, the jury ſhall enquire of the value of the land deſcend 
«ed, and thereupon judgment be given, and execution 
_ © awarded as aforeſaid (i. e. to the value); but if judgment be 
given by confeſſion of the action, without confeſſing aſſets 

« deſcended, or upon demurrer, or ihil dicit, it ſhall be for 
debt and damages, without any writ to inquire of the value 

« of the land deſcended.” | ia 3 
. The replication under this ſtatute ſhould be merely 
d on the deſcent of the lands, not of their ſufficiency to anſwer 
the debt; for of that the jury are to enquire under the 
« IS 16- man 

former iſſue.” 1742 94 

For where the defendant pleaded riens per deſcent, al temps Jefferies v. Bar- 


del original, and the plaintiff replied, that the defendant had row. 
ſufficient lands before the time of the original purchaſed ; and oo Ko gy 
on iſſue thereon, the plaintiff had a verdict, but there was no 7. ROY. 
inguiry the uglue of the land; the court awarded a replea- 

der, for the iſſue ſhould not have been joined on the ſuffici- 


eney of the land deſcended. 


| + 2: ® The heir cannot haue two defences, the one by com- 
' < mag iow, te onr by fare” 2 OO CR ey 
5 8 2 For 


' DEBT. 


For if to rien: per deſcent al temps del writ, the plaintiff te- | 
* plies, That before the time the lands deſcended, the heir can- 
.. paid bond-debts to he 
amount: e lde de whole. in a n 
once. 


But in debt on a bond againſt the heir, on the iſſue of rien: 
per deſcent, he may give in evidence an 4 againſt him on 
a bond owing by his father to the King : but it will be neceſ- 


fury to produce the bond, or a ſworn copy of it. 


25 them diſcharged; and 


175 Where the heir has lands by deſcent, if he poje the deb 
is anceſtor to the amount of the value of the lands, he ſhall 

ſpecial matter being pleaded 
ſhall be a good diſcharge, for he is not chargeable farther than 


| the value of the lands deſcended. 


4. By ſtat. 3 & 4 W. & M. c. 14. W 
4 away his lands to a ſtranger, and dies indebted by bond or 
cc other ſpecialty, the Jands ſhall be liable in the hands of the 
« deviſee; and the action * be brought againſt him and 


< the heir jointly.” 


And Note, That if the anceſtor deviſes his eſtate to his heir, 


and the tenure and quality is the ſame, and the limitations un- 


varied, though e — bis debts, the heir ſhall be in by 
”m— | 
So if the anceſtor makes 4 voluntary W under 


which the heir claims, but which is void againſt creditors 
Nen. 13 Eliz. c. 3z.in Ow 'caſe the | heir ſhall be in by 


| * ar THE PLEAS BY EXECUTORS OR ADMINI- 


STRATORS, The + 


Theſe are, 1th, Retainer : zdly, Page Admit 


3dly, Ne unques Executor. ä 


And fir, Of the Plea of Retainer. 


* 745 av an executor or adminiſtrator is entitled to 
& retain is oun demand _ all others of __ 


degree.“ 


4 And this whether the gebt! is due to bim! in x his own ag, 


5 or as truſter for another. 


Plummer v. Mer- F or where the defendant was co-trufles 7 in bis inteſtate 5 


chant. 


- 4 Burr, 1380, 


* ſettlement, under which the inteſtate 'covenanted _ 
We de * ee, and another truſtee, that he aan” A 


his laſt will and teſtament, leave, or that his executors or 
adminiſtrators ſnould, within ſix months after his deceaſe, 
well and truly pay to the defendant and the other truſtee 
7001. or to their executors, &c. the intereſt to be applied 
to the maintenance of his wife; for which he bound him- 
ſelf, his heirs, executors, and adminiſtrators, in a alty 
to the defendant and the other truſtee. He died inteſtate, 
the defendant adminiſtered to him, and being ſued by the 
plaintiff in debt on a bond for 200/. it was adjudged, that 
as the plaintiff's demand and his own were both in the 
ſame degree, and as he might as ſuch have paid to the 
other truſtee to the amount of the bond, that therefore he 
might retain as adminiſtrator, although no demand had 
been made againſt him either by the wife or her other 


* 


truſtee. 


And it was, ſecondly, further held as ſettled, That the s. c. 
defendant might either plead a retainer, or give it in evi- Bind v. Green. 
dence on lene admini/lravit pleaded. Brownl. 75. 


So where the defendant's huſband covenanted with her Loane v. Caſey 
father as truſtee for her, on her marriage, to leave her his Exr. 
perſonal eſtate and 2000. per ann. the marriage was had, and 2 Black Rep. 
the teſtator (the huſband) died without iſſue, having made his 965- 
will, whereby he ſubjected his real and perſonal aſſets to the 
payment of his debts, and gave the remainder to his 
wife, whom he made executrix ; but his real and perſonal 
allets together were not equal to the value of the 2000. 
per ann. War from the time of the teſtator's death. 
dhe adminiſtered to her huſband: it was reſolved, that ſhe 
had a right to retain fo much of the huſband's effects as 

would anſwer the covenant, And, 2dly, That ſhe might 
ive this retainer in evidence on the general iſſue, And 
hief Juſtice De Grey there quoted a caſe as decided, that 
where a widow executrix had paid off a mortgage on her 
Jointure, which the huſband had covenanted to be free from 
incumbrances, that ſhe might retain to the amount of the 
ſym paid off, out of his other effects. e 


2. © But this privilege of retainer is only allowed to a 
* Tightful executor or adminiſtrator.” | Bois : 


For an exetutor de fon tort cannot retain : for ſo would he Coulter's tate. 
have advantage of his own wrong. SCA 
1 SE | f 5 > 3 Term Rep. 58. 

Therefore if the defendant pleads a retainer, he ought to Ackinfon v. 
ſhew that ze/tator had made himexecutor ; and it is not enough Rawſon. | 

to fay, that te ſtator made his will, and that he, ſuſcepto Mich. 27 G. 2. 
ſuper ſe onere teſtamenti, paid divers debts, and retained for 8 

a debt of his own. If he pleads ſo, the plaintiff may Nene 
i | 25 Fn deipur 


DEBT. 
tor de fon tort. da * EF? @ I al ien 


0 8 030 5105 ban nnd re e BAR iy 

Vaughan v. Though when the plaintiff ſo replies; that he was exe- 
Brown. cutor de ſon tort, the defendant may plead puis darrein con- 

2 Stra. 1106. tinuance, that he had Vince obtained letters of admini/tration ; 

x for ſuch adminiſtration will legitimate all intermediate acts, 

and juſtify a retainer. EG e eee, enn 


Simpſon v. But where adminiſtration has been granted to'd creditor, 
1 and afterwards repealed at the ſuit of the next of kin, the 5 
cog creditor may retain againſt, the rightful adminiſtrator ; 


Weſton. 


Buller N. P. for where adminiſtration is granted to a wrong perſon, it is 
141. only voidable; but if granted in a wrong dioceſe, It is void. 


3. If a perſon obtains goods of a perſon deceaſed, and 
« thereby becomes executor de fon tort, he muſt deliver over 
& the goods to the rightful adminiſtrator before action brought, 


& gr he ſhall be chargeable.”* 


Curtis v. ver- Therefore where in caſe on promiſes by the teſtator, the 
non. ..* defendant pleaded” that he was never executor but of his 

3 Rep. own wrong, and that he had delivered over all the goods of 

* the teſtator which came to his hands, to the plaintiff the 

eexecutor, but did not ſay before action brought; on demurrer 

Hoy the plea was adjudged to be bad, for a delivery of the goods 

by the executor de ſon tort, after action brought againſt him, 


was no diſcharge to him. Fo 
4. And as to what ſhall conſtitute a man executor FA fon 
tort, theſe points are ſettled: r 


| Read's caſe. I. If a man dies inteſtate, and a ſtranger takes his 
5 Co. 33. goods, and uſes them, or ſells them, this ſhall make him 
executor de hn fort, 2. But when an executor is made, 

1 and he proves the will and adminiſters, if à ſtranger takes 
Salk. 313. the goods of the teſtator, and claiming them as his own, 
uſes them, or diſpoſes of them, this ſhall not make him an 
executor de ſon tort; but if Per men r. where there is 2 

* rightful executor, takes the goods, and claiming to be exe- 
cutor, pays money or legacies, or receives 1 ä 


ere he ſhall 
be charged as executor de ſon tort. Or, 3. If an exe- 
cutor is appointed and a ſtranger takes the goods, and 
meddles with them before the executor proves the will, he ſhall 


. 


be charged as executor de ſon tort. 


Padget v. Porter 2. What ſhall conſtitute an executor. de ſen tort is matter 
& at. of law, afccr the jury have found what acts were done by 
2 Term Rep. the pefſen charged as ſuch: and if a perſon, employs another 
„o ſell tas effeds of the inteſtate, and receives the mo- 
ney, Which money he has in his hands when the ac 

tion is brought ag inſt him for a debt due by the * 


( 


—— 


where one Short, a publican, a few days before his death, 
ſent to Porter (the defendant) who was his brewer, deſir- 

ing him to ſend ſome one to take care of his cellar, &c. 

Porter ſent Payne his ſervant, who ſold beer before the in- TS 
teſtate's death and after it; he alſo, by the inteſtate's dite. 
tion fold ſome hogs, the produce of which and of toe 

beer fold, he paid over to Bites: it was adjudged, That "mM 
this was ſufficient to charge Porter as executor de ſon tort : 
and in the preſent caſe both parties hay ing paid money 
into court, that was held to be deciſive to fix them. | 
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der in which debts are to be paid by Executors: 2dly, 
The manner of pleading the payment of ſuch Debts. 


1/t. Of the Order in which Debts are to be paid. 

I. An executor is bound to pay according tu the rank, of 2 Black. Comm. 
the debts; that is, after funeral expences, hrſt, debts of Te SEES ng) 
card, or by ſpecialty due to the king. 2. Debts by particular 
4 having precedence to others; as forfeitures for not 

urying in woollen ;, for poor's rates; for letters due to 

the Poſt-office, and ſome others. 3. Debts. of record; as 
Judgments docketted according to the ſtatute 4 & 5 N. & 
. c. 20. itatutes and; recognizances. 4. Debts due by ſpe- 

cialty, as rent upon bonds or . covenants... And, 5. Simple 
contract debts, as on notes unſealed and verbal promiſes, . - 


But though rent is reſerved by parol, and the leaſe deter- Godfrey v. 
mined, yet it ſhall rank as a debt by ſpecialty, and a bond Newton. 
outſtanding cannot be pleaded in bar to it, for the contract Cai K. B. 7. 


ſtill remains in the realty. . — 5 v. 


2. If the executor or adminiſtrator pays debts of an in- 18 2 
ferlor before thoſe of a ſuperior degree, he muſt anſwer thoſe N . 
laſt out of his own eſtate. But in order to charge him 

on that ground, if muſt appear that he had notice of ſuch 

debts of higher degree being then ſubſiſting. And that is onl 
from the creditor of ſuch debt bringing an action againſt 


him for it, for that only is legal notice. 


And a bill filed, or a decree in the Court of Chancery, ſhall Mn Bank 
be deemed of equal validity to attach a priority of demand, of England. 


or operate as a notice as an action at law. Naa 
a ; r 5 , ibs N Not. 


3. „ And notice is ſo neceſſary to charge the executor Davis v. Monk- 
< or adminiſtrator,” That if an action is brought by @ houſe. 
. Creditor on ſimple contract, and a jndgment recovered, the exe- - _— = | 

1 1 Rs | ws | | cutor 8. p. ; ; 


. prxzr. 
cutor may plead that judgment in bar to debt on à bend ; for 


_ otherwiſe an executor, or adminiſtrator might be ruined, 
by the obligee keeping the bond without giving notice f 


Sawyer v. But where to debt on a bond againſt an executor or ad- 
Mercer. miniftrator, he pleads a judgment confeſſed to an action 
bog en a ſimple contract debt, he muſt further plead, * Tha 
| it was without notice of . demand; for in ſuch 
caſe only is he excuſed, otherwiſe he might defeat all 

the ſpecialty ereditors, | © puſh r 
atm. | 4+ In debts of the ſame degree, priority of action creates 
Cro. Eliz. 41. “ a priority of right to payment; that is, an executor or 
adminiſtrator not confeſs a judgment to a later brought 
| we prejudice to a former: for he who firſt ſues ſhall 


5 - 
- # &# 


„“ For the right attaches by bringing the action, and not 
| by the judgment,” | in of 
k Therefore where to debt on a bond againſt an admini. 
— wr ſtrator he pleaded plene adminiftravit e aſſets confeſ- 
Dougl. 436. fed to another action on a bond of the teſtator's of the fame 
, term, and then depending, and nil ett ultra. The plain- 
| tiff demurred for cauſe, that there was no judgment ſhewn, 
and that it was not priority of gction but of judgment that 
attached the aſſets in the hands of the executor, and that 
therefore an action depending and confeſſion of aſſets 
et on judgment 3 bad py ; but the plea 2 held 
to , for that bringing the fit action created the pre- 
— inn and an ere or Ln ſhould not 
de twice charged, which he would be if this plea was diſ- 
allowed; fox having aſſets to a certain amount, he waz 
| obliged to admit theſe in his plea. to the firſt, brought 


% 


action. : | 21 bs 
Smith v. Har- So if a man has an interlocutory judgment againſt an 
man. + executor and dies, and his adminiſtrator. ſues out a ſcire 


Selk. 315. facias on it, the executor cannot plead. a judgment obtained 
againſt him in bar; for the judgment is abſolute, and the de- 

feudant can only move to arg „ e hb ee I 
And therefore the plea ſhould ſhew that no payt ent 

& was made after the action commenced by the plaintiff.” 


Hewlet v. For if the defendant in ſuch caſe. pleads fo, and /ic pltne 
Framingham. admini/travit, or this laſt only, the plea ſhould conclude, 
3 Lev. 28. 4 That he has no goods or chattels of the teſtator, nor had 
at the day of ſuing out the writ, nor ever ſince:“ for with- 
out ſuch addition, as the plea refers to the time of its be- | 
ing pleaded, be might hare. paid debts berworn the, Gmc 

0 ef 7 O 


of the writ being ſued out and the plea pleaded, which by 
Jaw he ſhoyld not have done. e 


. 253 


5. As to the Order of the Debts in particular. 


In ſtrictneſs, no funeral expences are allowable againſt a shelley's cafe. 
creditor, except the coffin, ringing the bell, parſon, clerk, Salk. 296. 

and bearer's fees, but not for pall or ornaments, The uſual | 

ſum allowed is five pounds. | | n 


If the teſtator acknowledges a fatute or recognizance, with | 
condition to pay a leffer ſum at a future day; it will be a gy x. P. 141. 
bar to debts of inferior degree, though the 2 payment be . 
not yet come, becauſe it is a preſent duty, and is on record, 
on which execution may be taken out without further 


ſuit. * | 55 14 
So though a bond has ſome time to run before it is due, yet Lemure _ 
it is a bar to debt of inferior degree. | ED 4 


And by the cuſtom of London, ſimple contract debts due Buckland v. - 
from one citizen to another, in caſe of inteſtacy, ſhall be Brooke. 
paid in equal degree with thoſe due by ſpecialty. Ctro. Eliz, 375. 


2. In what manner Payments under A dminiftration g 
* are to be pleaded. 


1. An executor or adminiſtrator ſhould plead truly and pater , ac 
honeſtly, and though there is a judgment for a penalty, he field. 
_ ought to plead the judgment, and ſhew how much is really Salk. 37r. 


2. If he Tren feveral judgments, and any one be ill wid. 
pleaded or found fraudulent, the plaintiff ſhall have judg- 
ment. As if on ſuch judgments pleaded, the plaintiff was 
to reply per fraudem, and prove that the debtor was. "willing 
to take leſs than was recovered, this would be ſufficient to 
prove the 4 1 fraudulent, unleſs the executor or 'admi- 
* could ſhew that he had not aſſets even to pay that 


3. If an executor or adminiſtrator pleads fix judgments, bid. 
et nil aſſets ultra, it is a confeſſion of aſſets to above five, Aſton v. Sher- 
and the nil ultra is not material or traverſable, being but wan. 
form. | a FF Salk. 298. 


14 : 
1 „ * * 
eME* 3 ' 


And in ſuch caſe the defendant may plead the judgments — 
e e eee eee tor df 7onene vt» | 
raudulent, that ſhould come out from the other ſide. % 


80 
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Philips v. So the defendant may plead a. ſtatute entered into by his 
* teſtator arid then — without faying that it was for a 
Cro. Jac. 35. juſt debt. e 
K v. But if an executor Reads lane * REY to a feine 


acias.on a judgment againſt the teſtator, it is bad; for the 
n ö 4 ſhould ſhew © how. he had. adminiſtered.” For againſt 
a judgment he ſhould ſhew how adminiſtered 3 but this 


ſhould be ſhewn for cauſe of ſpecial demurrer. . 


Littleton v. And Note, That it has been held that an executor is 


Hubbins. bound to take notice of A Judgment obtained againſt his 
Cro. Elz. 793. teſtator. 


Ramſden v. 4. If an executor. fiat non eff baun to debt on a bond, 


ackſon. 
| , _ _ it is an admiſſion of aſſets. 


Barry v. Ruſh. So where an adminiſtrator on an aQtion 3 nigh | 
1 Term Rep. Pars: ubmitted to an arbitration, and bound himſelf as ad- 
69 1. rator to abide by the award, and to pay what ſhould 
be ee it was reſolved, That to debt on the arbitrati- 
on- bond, he could not plead plene adminiſtravit, for ch 

ting to the arbitration, was an admiſſion of aſſets. | 


Rock v. Leigh F. If an executor confeſſes or ſuffers judgment to 20 by. 

tom. gdaeefault, he admits aſſets in his hands, and is eſtopped to 

I. ſay the contrary. And if another action is pending againſt 

| him at the ſame time, during which the former judgment 
was obtained, and he neglects to plead that judgment, and 
nel aſſets ultra, it is a enen of aſſets in the ſecond | 
aghog alla. .. ...+ . -;. 


And this is ith an cher as to the jury, on a writ of 
inquiry, that if there are not goods of teſtator's to anſwer 
the ſecond PE. the ſheriff ſhould mn * 3 


Dit. 


1 Roll. Ab. 931. In general, executors are no | fatter r chargeable on they 
Buller N. F. have aſſets, unleſs they make themſelves 0 by their own 
„ act, as pleading a falſe plea ; i. e. ſuch a plea as will be A per- 
: petual bar to the plaintiff, and which of their own know- 
ledge they know to be falſe, as ne ungues executor,” or a 
releaſe: but if an executor pleads a former judgment had 
ainſt him by another perſon, and ui. afets ultra, and the 
inci reply per fraudem, and it be ſo ang; T0 hall the 
judgment only be de bonis teftatoris. e REL 


. However, this is ſo generally laid down, yet in this cafe, 


Beecles. where in aſſumpfit againſt an executor, he pleaded nen-. 
Guildh. Trin. ſumpſit and plene adminiſtravit, it was inſiſted that if the 
1769, Cited = Plaintiff could prove aſſets unadminiſtered to any amount, 
— that he muſt have judgment for the Whole. Lord * d 
* 155 
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faid, the law had been underſtood to be ſo, and man 
caſes decided to that effect; but that he thought it abſurd 
and wrong that the plaintiff ſhould recover of the executor 
more than the ſets in his hands and the judgment was 


So if an executor has a good defence, and neglects to Erving v. Peters 
avail himſelf of it by pleading it, and has therefore judg-- 3 Term Rep. 
ment againſt him, this ſhall. amount to an admiſſion of 685. 

aſſets, and ſhall be concluſive evidence againſt him in a debt 


* 


* 


* 


on a judgment ſuggeſting a devaſtavit.” ? 
But a cognovit aftionem is no admiſſion of aſſets. Bird 4 0 1 
— * ; . | | os 17 2 


3. Of the Plea of Ne unques Executor. 


« Under this plea it comes in queſtion, not merely whe- 
« ther the perſon is actually executor, but. whether admi- 
« nitration has been properly committed to him or not ??? 


1. Where there are bona, notabilia in ſeveral dioceſes of gurſton v. 
the ſame province; there muſt be a prerogative adminiſtra- Ridley. 
tion. If there are bona notabilia in different dioceſes of the Salk- 39. 
different provinces of York and Canterbury, there muſt be 

a prerogative adminiftration in both; but if in one dioceſe P 
of each province, each biſhop may grant adminiſtration. 
And bonds or ſpecialties are bona notabilia where the ſecuri- Byron v. Byron. 
ties are at the time of the death. But debts by ſimple contract Cro. Eliz. 47 2. 
follow the perſon of the debtor, and are goods in that diocęſe 
where the debtor is at the time of the creditor's death. _ 


2. If a dioceſan biſhop grants a probate of a, will where Rar v. Loggen 
there are bona natabilia in other dioceſes, it is void. But if & alt. 
the deceaſed had bena notabilia only in one dioceſe, and à L Stra. 74. 
prerogative probate is taken out, it is not void, but voidable 
only. And in ſuch caſe the dioceſan cannot grant a probate 
till the prerogative adminiſtration is repealed. 


And where it, appears that there are bong natabi/ia in any griffith v. 
one dioceſe, the court will not ſuppoſe that there are bona Griffith, __._ - 
natabilia in any other dioceſe, but will rather intend for the Sayer Rep. 83. 
lake of ſupporting the letters of adminiſtration, that .the 5 
inteſtate did not leave bona notabilia in any other dioceſe. 


Wage If adminiſtration is granted 'to one durante minore preke v. 
ætate of an adminiſtrator, it hall fubſiſt till the adminiſtrator Thomas. 
attains the age of twenty-one years; for an adminiſtrator Salk. 39. 
is as a truſtpe, and no one is capable of acting as, a truſtee 
for another till he attains his full, age. Büt if admini- 
tration is granted to ane durante minore ætate of an executar, 
this ſhall. ceaſe when the executor attains the age of Hue 
e RT | ET | teen 
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teen years, for the executor is appointed by the party him- 
| ſelf and may by the ſpiritaal Jaw be execuior at the age of 
; ſeventeen. 8 #2 4.0% This s? Ni TENT WOT Bren 
ince's caſe, * But in ſuch caſe of adminiſtration durante minore etate © 
5 Co. 29. b. of an executrix, if ſhe is under ſeventeen years of age 
aäand the marries a man of full age, the firſt adminiſtration 

ſhall ceaſe, for the huſband may adminiſter as executor, _ 

All theſe caſes therefore of adminiſtration granted irre- 

gularly, the defendant may take advantage o. 

As to the plea itſelf, it is to be obſerved, 

„ 1ſt. That if an executor pleads plene adminiftravit, and 
Arnold, — thereupon iſſue is joined, that he has admitted himſelf to 
Hill. 6 Geo. 2. be executor, and therefore cannot ſhew that he only acted 
Per Eyre. . as agent for the executor; for then he ſhould have pleaded 
Buller N. F. ne ungues executor. But if he gives in evidence à retainer, 


143. the plaintiff cannot object that he was executor de ſan tort, and 
fo could not retain, without ſhewing the will, and who were 
BOO V% ke de a 

3 . 2. Upon the plea of ne unguet executor, may be given in 
Wil m evidence that the ſeal of the ordinarywvas forged, or eflmini- 


I Lev. 136. | Aration repealed, or that there were bona notabilia; but evi- 
Sid. 359. S. C. dence that another perſon is executor, or that teflator was non 


compos, or that the will was forged, cannot be given in evi- 
dence : for that would be to falſify the ſeal and proceedings 
of the ordinary in a matter of Which he has cognizance, 
and wherein he is Judge - but in the former cafes the ſeal 
of the ordinary is admitted and avoideeeel. 


kill, 


adl2l nd he pleads that he is not executor, but adminiſtrator, it muſt 

Salk, 296: be pleaded in abatement, and not in bur; for, a recovery | 

, er as executor is a good bar to another action for 
ſame cauſe againſt him as adminiſtrator. © = 


And where the defendant does fo plead that he is ad- 


Foolerv. Cooke. 2 4 * Ts -* / | ; 
Salk. 297. miniſtrator, in abatement, he need not traverſe that he ever 


| Powersv.Coote, infermeddled as executor, which he might have done, and ſo 


Salk. 298. have been executor 1 for it ſhall not be intended 
that he did ſo, as all are intended to be rightful till the 
appears. For if in fact the defendant was execu- 
tor de ſon tort, the plaintiff might reply it; and beſides, the 
: = need only. trayerſe that which tho plaintiff has | 
Ca; But if the defendant is ſued as adminiſtrator of J. S. and 
\.__ pleads that be is executor, then the defendant muſt go on 

, and traverſe, « /,. hoc that J. S. died inteflate ; and the 

reaſon is, that unleſs there was a dying inteſtate, no ac- 


J 


9 
7 „ 


DER T. | 
tion can be brought agaipſt one as adminiſtrator ; and to 
the dying inteſtate, _ 


1, OF THE EVIDENCE ON THE PART OF THE 


« Tf there is in the declaration any averment which does 


« not go to the gift of the action, nor is neceſſary to the 
« ſupport of it (as on a collateral matter) ſuch averment 
need not be proved. ? 1 1 185 CPD inte. 


ſay that he was executor, is by implication only.an anſwer to 
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As · where in debt on a policy of inſurance, the plain- Hill v. Hotties: 
tiff, in his declaration, ſtated an agreement in the policy, Poll, 19 6. 3. 


That if any diſpute aroſe, it ſhould be referred to arbi 
been referred, but without any default in him. At the trial, 


the plaintiff did not prove that he had ever named a referee ; © 


and it was therefore objected, That he had not proved his 
declaration. But on à caſe referved; the court were of 


opinion, that it was a collateral matter, and no part of the 


contract; and ſo being not neceſſary to have been ſet out, 
need not be proved. 5 8 | ant 


1. In the cafe of Bonds. 


tra- K. 
tors choſen by either party, and averred that it had not ny 


\ 


1. 4 As the validity of a deed depends on the delivery Buller N. P. 


4 2s well as the execution of it, both are neceſſary to be 254. 


“ proved. | : 


As where in debt on a bond, the defendant pleaded non off 
- faftum, and the jury found ſpecially, that the defendant 


Chamberlain v, 


| "had Agned and fealed the bond, and caſt on a table, and 1 Leon. 10% 


that the plaintiff took it without any other delivery, or any 


thing amounting to a delivery the court held clearlj that this 
Ro ey pep). - 


could not be deemed a ſuffic 
defendant had judgment. 


But where on a like iſſue the proof was, that the obligor parker 


after it had been written and ſealed by his direction, delive 


was held to be tent of the delivery. 


It is therefore a general rule, « That the ſubſcribing wit 


neſs to a bond ſbpuld, in an actiop on it, by always produced to 
obligor himſelf to 3 third * be ſufficient : but if the 
VF ſubſcribing 


— 


Gibſon Y 
þ 2 7 . OC _y, _ 11 57 3 Dyer 192. Ny =P 


prove the execution of it,” unleſs ſome reafort is ſhewn why he Boat. 208. 
cannot be procured; neither will the conſeſſion of the 
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ſubſcribing witneſs denies the deed, other witneſſes may be 
called to prove the execution. | 6 £215 


v. Ballard, Therefore where in debt on a joint and ſeveral bond, 
Ouil ih. Hill. and brought againſt one obligor ks. the two ſubſcribing 
1790, MSS. yitnefſes could prove the execution of the bond only by the 
other, it was ruled by Lord Kenyon, That where there 
could be no direct proof of the execution, of the bond by 
the ſubſcribing witneſles, that collateral evidence was ad. 
miſſible; he therefore admitted a witneſs to. prove, That 
defendant had ſaid that he had ſigned and ſealed the bond, and 
was afraid that he ſhould be obliged to pay it: and the plain- 


% 


tiff had a verdict. 

u Dunſter- 80 where two perſons were partners in a tranſaction 
ville,” and one of them only (but in the preſence of the other, and 
4 Term Rep. by his authority) executed the deed in the name of both, it 

313. was adjudged to be a good execution to charge both, 


though he put the ſeal on but once, and ſo delivered it. 


« So where the ſubſcribing witnefs cannot be had, or 
ec js incapacitated, collateral evidence is good and ad- 
£c miffible.” . | | | | 


—— As where the ſubſcribing witneſs was of the name of 
Williamſon. Steele, who not being produced, the plaintiff proved, that 
Dougl. 89. _ perſon of that name had gone out to India, in a ſhip of 
\ ; which the defendant was purſer, but that inquiries had been 
made after him, and he cculd not be fou The plain- 
tiff proved further, that he had applied to the defendant 
to ſettle the bond, and that he then offered 801. and to ſettle 
the reſt with intereſt at the end of the year. Under theſe 
circumſtances it was held to be ſufficient evidence to ſupport 
* . the plaintiff's action, ts prove the defendant's hand-writ- 
ing, and alſo the -hand«writing of the ſubſcribing witneſs 

wk Steele, « (3:53: M = * N. | | 
Henley v. 2. Where the witneſs who atteſts a bond it dead, it is not 
gs ſufficient to prove his hand, it muſt alſo be proved that 
2 48. he is dead. This caſe, though in equity, is there ſaid to be 
the ſame at law. 3 „ e 
ones v. Maſon. So where the ſubſcribing witneſs had become infa- 
2 Stra. 833- mou, by a Conviction for forgery z on producing the re- 


cord of the conviction, his hand was allowed to be proved 
dy other witneſſes as if he was dead. | 


dg & In this laſt caſe- the witneſs was incapacitated from 
© being a witneſs, by act of law, in which caſe colla- 
&.teral: evidence was admitted; and the caſe is the ſame 

Bs 1 1 24 1011 | 1 2 4 in 


— 
1 * : W 


« in matters of neceſſity, or where the witneſs is under 
any legal incapacity, either by his own means or other- 
« wiſe,” | 1115 a 4 ; RES, 


As where the perſon who was witneſs to the bond, was af- Godfrey v 

ter ward adminiſtrator de bonis non to the obligee, and brought Norris. 
this action on it, and (being the plaintiff) was incapable of 1 Stra. 34. 
being an evidence; proof of his hand-writing was held to 5 
be good evidence, and letters from the obligor admitted in 

x” cou which made mention of the bond. | 


So where there were three obligors in a bond, and e 
only was ſued, the other was admitted as an evidence to Graham. 
prove the execution of the bond by the defendant. „ 


« But the witneſs muſt prove the execution of the boat | 
4 by the defendant himſelf,” . es PAs 

For it is not ſufficient to prove that one who called himſelf Memot v. Bates. 
J. $. (the obligor in the bond) executed it, if the witnels _ _ Rs 
did not know him. „ ull. N. P. 171. 


3. Old deeds are held in law to prove themſelves: however porbes v. Wale. 
in this caſe which was debt on a bond of thirty-two years 2 Black. Rep. 
ſtanding, and the plaintiff inſiſted on reading it without 532. 
roof of its execution, Lord Mansfield held, That there 
ſhould be ſome proof of its authenticity, as by payment of 
intereſt, or by producing the atteſting witneſs, if living; and 
in this caſe, he being proved to be living, and not being 
produced, the plaintiff was nonſuited. | 4 
; 2. In the caſe of Leaſes. ; | 
If the defendant inſiſts that the leaſe declared on is not the per Hott, at 
plaintiff s, the plaintiff may ſhew that it was made by one HI | 
I. Ann. 


who had authority from him to make it (as his attorney) | = 
and the authority need not be produced. Bull. N. P. 173. 
_— | produce 5 


But where a man gives power to an attorney ſo to act Coombes's caſe. 
for him, the attorney cannot do it in his own name, nor as 9 Co. 75.2 Ref. 
his own act, but in the name and as the act of his principal: Frontin v. Small. 
and if made otherwiſe, it is void. _ e DO 


— 


3. In the caſe of Amercements. 


In debt for an amercement, the declatgtion ſet out the greyv. Whear- 
affeerment as made by George Wallace, Samuel Buckland, and ley. 
FJoſepb Prior: the court-books were produced, when it ap- Sitt- Mic. 1777. 
peared that the affeerment had been made by-George Wallace, * | 
Samuel Buckland, and Foſeph Fofter Prior : it was objeted 
for the defendant that this was a variance; but it was over- 


8 2 _ ruled. 
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ruled. The declaration further ſtated, that the defendant 
vas ſummoned to ſerve on the jury for the court leet and 
court baron ; and the fummons produced in evidence was 
for the court leet only: Lord Mangſield ſaid, This was 2 
matter of ſtrict law, being for a penalty; that the plaintiff 
was therefore bound to prove the averment as laid, and the 
fammons did not prove it; therefore the plaintiff was non. 


ſuited; | 
ps. So where in debt for an amercement in a court baron, the 
Weaver. cuſtom was alledged to hold a court twice in the year, where 


all the copyhold tenants ought to attend, and in cafe of non- 
n ee ſhould def the plaintiff's witneſſes 
proved the jor! Fe to be, To attend perſonally at one court, 
and fend their N to the other. This was ruled 
by Juſtice Gould to be a fatal varianee. 1 


4. In the caſe of Executors and Adminiſtrators. 


. 1. If the defendant pleads plene adminiſtrauit, the plain- 
Dewſbury. tiff cannot upon this iſſue give in evidence a copy of the in- 
per Ch. J. Eyre. gentory delivered by the defendant to the ſpiritual court, 
Hill 12. g. . unliſt it was ſigned by him, though it was ſigned by the ap- 
| praifers : but he may give in evidence, that the defendant had 
afets or if he gives an inventory in evidence, he may ſbeu 
that the goods were undervalued. . 


smith v. Davis. So if the inventory produced, and containing the ac- 
Mic. 10 Geo. 2. count of the debts due to the teſtator's eſtate, does not 
Loy -2—< way diſtinguiſh between the ſperate and deſperate debts, it will be 
N. * _ ſufficient to charge the executor with the whole as aſſets, 
Aylif v. Ayliff. and put him to prove if any of them were deſperate: 
Hill. 2 Geo. 2. As if the article was, © [tem for debts due and owing, 


C. B. : 5 | 
Bull N. P. 143- er: J admit myſelf to be chargeable with when reco- 


uber ad. But all the ſperate debts are aſſets in his hands; for it is | 
2 fſaying that he oy have them for demanding, unleſs the 
demand and refuſal be proved. 


_ 2. Where the plaintiff has taken a judgment of aſſets, 

| han rc quando acciderint, againſt an executor ww — pleaded plene 
Sittings after adminiſtravit, he ſhall not in a ſubſequent action againſt the 
Trin.1769- executor, ſuggeſting a devaſtavit, be allowed to go into evi- 
Bull. N. F. 169. gence of affets hawing been in the defendant's hands before that 
judgment: for by ſo taking his judgment, he had admitted 
that the defendant had fully adminiſtered to that time. I 


| Saunderfony. 3. If the defendant pleads plene adminifravit to an action 
Nicholle. of debt, it admits the debt; for it is for a ſum certain: but 


Show, 81. it 
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ir is otherwiſe in aſſimp/it, which is for a ſum uncertain and 
in the form of damages; for there the plaintiff muſt prove 
his debt. | | e 8 


4. If to an action of debt on a bond, and plene admini/tra- 8. C. 
vit pleaded, the defendant offers proof of payment of another | 
bond, he muſt prove that it was ſealed and delivered (that 
is, was a complete deed intitled to priority); but if the ac- 
tion was on a ſimple contract, payment of other debts is only 

neceſſary to be proved ; becauſe if there was no bond, it is 

a good adminiſtration in that action; for the ſimple con- 

tract demands are in the fame degree. | | 


5. © As it was before obſerved, that by priority of ac- 
« tion a right attached to the perſon who brought the ac- 
« tion, by no artificial reference of the filing of the bill 
« to the firſt day of term, ſhall the executor or adminiſtra- 
« tor be injured.” | 


For if to plene adminiſtravit the plaintiff replies aſſets at; 

we tins" of his exhibicg bis bill (viz. on the firſt day of x M. gta 
term) if it appears in N that the bill was not filed 

for ſome days after, the defendant ſhall have the advantage 

of ſhewing the true time of filing the bill, and he ſhall not 

be bound by the reference of it to the firſt day of term; but 

7 oy. 1 allowed all payments made before the real filing 


But if to plene adminiſtravit the plaintiff replies aſſets at Bull. N. P. 144 
the time of ſuing out his original, viz. on ſuch a day, and 
the defendant rejoins that he had no aflets. then, on which 
iſſue is Joined, the plaintiff need not give in evidence à copy 
if the original to prove the time of its being taken out, be- 
cauſe the defendant admits it by his rejoinder. 


= * 


6. If an executor campounds with the crediters, and after, Per Holt, Ch. J. 
at the ſuit of any of them, pleads plene adminiſtravit, proof Paſch. 4 ann. 
of the compaſition would be concluſive of aſſets, nor would Bl. N. P. 7, 8 


the court ſuffer him to give evidence of no aſſets. 


J. In debt on à bond and plene Ti. pleaded, Cleverley v. 
the plaintiff E payment of intereft by the defendant exe- Brett. 90 

cutor from the teſtator s death, for four years, to the time of Winton Sun. 
bringing the ation : this was held to be good and admiſ- 1788, Sram, 
ible evidence for the plaintiff, but not concluſive. a Aſbhusſt. = 


, 2. or THE EVIDBENCE ON THE Ar OF THE 
t DEFENDANT, | | | 


1. In debt on a bond, the defendant pleaded that the mo- Titus v. Lady 


ney was lent from the 24th Auguſt to the 24th of May, for a Preſton. 
4 wah 9 f premium 2 Stra. 652. 
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premium of 150 guineas - on evidence, it appeared to be for 
nine months. It was objected, That there was a variance; for 


the months ſhould be lunar months, and fo that the con- 


- Anon. 


Salk. 278. 


1 Sid, 151. 


1 Mod. 174. 


tract would not reach to the 24th of May; but it was ad- 
judged, ©& That the time ſhould be governed by common 
underſtanding, which was calendar months; and ſo that 
there was no variance.” | 


2, In debt for rent, and nil debet pleaded, the defendant may 
give the fatute of limitations in evidence; for the ſtatute is 
in the preſent tenſe, and ſo makes it no. debt at the time of 


pleading ; but it is otherwiſe in aſſumpſit. 


So, on the ſame iſſue, the defendant may give entry ard 


expulſion in evidence. 


3. Upon plene adminiſtravit pleaded and iffint riens inter 
mains, if it be proved that the defendant had effects of the 
teſtator's in his hands, he may give in evidence that he paid 


to that value of his awn money, and need not plead it. 


So he may, on this ifſue, give in evidence, That he was 


But executor durante minore etate ; that he paid debts and le- 


gacies; and that he had delivered over the reſidue of the teftator's 


Packman's caſe, 
6 Co. 186. 


eftate and effetts to the infant when he came of age ; for his 
wer then ceaſes, and the new executor then becomes 


he has waſted ; and the new executor has his remedy againſt 
him. It is ſaid in this caſe, that he is not liable at other 
mens ſuits; but in 6 . Packman's caſe, and Latch. 60, it is 


aid he is: of which laſt opinion Fu/?. Buller ſeems to be. 8 


The deciſion in Packman's caſe is, That if an adminiſtra- 
tion be to one, which is afterwards repealed, and admini- 
ſtration granted to another, that all diſpoſitions and pay- 
ments made by the firſt adminiſtrator, while his admini- 


ſtration remains unrepealed, ſhall, be good; but if he 


waſtes the goods, that any, creditor may charge him in 


Per Wild, Juft. 
Paſch. 
29 Car. 2. 


Bull. N. P. 178. 


- 


debt. 
4. OF THE VERDICT AND-JUDGMENT. 


1. The jury, beſides finding the debt, t to give da- 
mages for the detention, which is Ong Thilling, 
though under particular circumſtances it may be more; 
as where the principal and intereſt due on a bond exceed the 
penalty: in fuch caſe the jury ought to gr the reſidue in 


* 
4. 


damages, as well as in debt on a ſingle bill. Vid. 2 Term 


Rep. 389. 


liable to actions: but he will be anſwerable for ſo much as 2 


2. == 
_ - 


3 . 
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And this is now ſettled, that the jury may fo find, tho' 4.4. Lonſdale 


<ontrary to the caſe of White v. Sealy, Dougl. 49. in which 0 nary" 


it is decided, That in debt on a bond, no more is reCover- 388. | 


able than the penalty. 1 fn 
2. „Where this action is founded on a contract for a 
« ſpecific ſum, and that grounded .on the agreement itſelf, 
the plaintiff can recover only that ſpecific ſum, and there 
« can be no apportionment . | . 


As where the plaintiff declared in debt, on an agreement eee of 
to pay him 100. per ann. for his trouble in collecting rents, Tone 
T4 lan his action for [5 for three quarters Gary, 1 

and had a verdi& for it in C. P. judgment was reverſed: | 

for it was an entire contract for a year's ſervice, and there 

could be no apportionment for a leſs time. ; wary 

| This was the law as formerly held, viz. That in all caſes Aylett v. Lowe. 
of debt the plaintiff muſt recover the ſpecific ſum he went 2 Black. Rep. 

for in his declaration; but the Jaw has been altered in re- 792% 
ſpect to ſimple contracts. | ö f 


And it is now ſettled, that in an action of debt on a fim- Me Quillon v. 
ple contract, the plaintiff may prove and recover a leſs ſum Cox. 


than he demanded by the writ. © Ante, 206. = rear Rep. -. 


« So though the debt is by ſpecialty, if it depends on Salk. (S: ; 
« ſomething extrinſic (as rent, ex. rok there the plaintiff per Holt, C. J. 
may have a verdict for what is really due, though more 
„ee ee e ee, e 


2. „ Byt as a ſum certain is always claimed, the ver- Co. Lite. 
<« dit muſt go to the whole of it; that is, if the jury find 227.2. 
< part to be due, they mult find il debet to the rell 2 : 


2 4% — 


For where, in debt, on a charter party, wherein the de- Hooper v. 
fendant covenanted to pay fifty guineas per month, and Shepherd. 
plaintiff declared for 500/. due on balance on that account, 2 Stra. 1049. 
the defendant pleaded payment for all the time the ſhip was 
in his ſervice, and iſfue being joined thereon, the jury 
found that 373/. remained unpaid ; but ſaid nothing to the 
reft of the gool. This was in C. P. and Judgment wes 
reverſed; for the jury had not anſwered to the whole 
demand, and ſo the defendant might be called upon, again, 


3. If an executor: pleads plene adminiftravit, and iflue js Oo. Litt. 229. a: 
joined thereon, and the jury find that the Gtendant bad ml nit 
goods in his hands, but ae nat find the value, the verdict is 


void for, uncertainty. . 0 

If the jury find aſſets in Ireland, it ſhall charge the Exe- Richardſon v. 
cutor; for ſuch are aſſets every where, and the jury may Dowell. 
enquire of them. 5 3 * — 5 5 wr Cro. Ac. 35. 


” | ' DEBT. "I 


Re 4k 2. As To THE JUDGMENT, | 


Courts of law formerly conſidered the penalty of the bond 
as the debt, and gave judgment accordingly. This drove 


the defendant into Chancery, where the decree gave only 


what was really due for principal, intereſt, and coſts. For 
remedy of this it was enacted, by ſtat. 4 & 5 Ann. c. 10. 


4 That in all actions brought upon bonds, in which is a 
& condition or defeaſance to be void on payment of a leſſer 
4 ſum at a day certain, if the defendant ſhall bring into 
4 court all the principal, -intereſt, and coſts of ſuch, the 
4 money ſo brought in ſhall be deemed a full diſcharge, and 
* the court ſhall give judgment accordingly.” 7 


Under this ſtatute it has been held, 


« 
7 


3 That where the bond is to pay a ſum of mone by in- 


Willamfod. Ke upon failure of (payment of any, and action 


2 Stra. 574. brought on the bond, the defendant may, under the 


ſtatute, bring the arrears, &c. of the laſt inſtalment into 


court. 

| _y the eres of any of the inftalments, the plaintiff may 

2 86s. 97. ſign bis judgment for the whale ſum, hut not take aut execution 
8 till the inſtalments become due. 


Masſen v. So where the bond was for a ſum of money payable at 
Touchet. the end of three years, but the intereſt ” alf-yearly 
2 3 inſtalments: On default of payment of one half year's in- 
—— tereſt, the court allowed the plaintiff to ſign judgment for 


the whole ſym, though not then due, but with ſtay of exe- | 


cution on payment of the intereſt then due. 


But in theſe caſes the bond muſt be ſimply for the 


+ — * 


payment of money by inſtalments.” 


| Geniety. For where it was fo reſerved, but there was a further 
Hanforth. condition, . That if any of the inſtalments was unpaid, 


958. * Rep. that then the bond ſhould ſtand in full force for the principal 
95 andthe intereſt chen due.” Default being made, the court 


refuſed to ſtay proceedings on payment of what was due 
for the inſtalments, but gave judgment for the whole money 
W 8 


| Bonafousy, So where 2 bond was for payment of a ſum of money 


Rybot. at a day certain, and the parties agreed that it ſhould be 


| 5 . 1376. paid by inſtalments, and the agreement contained a defea- 
v 20th 242 — which was to be abſolute :f the payments were regularly 
and puntZually made; it not, to be void: default being made 


But where the bond is in that form, and default made in 


as a> Wat 


DEBT. 
4 of one inſtalment, the court held the * 


void, and that the plaintiff might have judgment on the firſt 
bond for what was done. 


2. The bail in any aCtion are only liable to the debt ſworn Martinv. Moor, 
to and coſts, not to the film recovered by verdict, Fu more. 2 Stra. 922. 


Dougl. 316. 


This is the caſe in the King's Bench, but i in the Common Mitchell v. 
| Pleas the bail are liable to the whole extent of the penalty; Gibbons, 
that is, to double the ſum ſworn to.. X Black. Rep. 
So in the King * Bench, the bail in error are not liable be- Frith v. "SSR 
nd the origi _ udgment and coſts; that is, not to intereſt 2 Term * S7- 
the time Sof uch judgment to its aMrmanee in the Ex- 


cheguer Chamber; but are liable to the intereſt ſubſe- 
quent to the affirmance of the judgment. 0 


3. If there is a judgment againſt two, and one of them Edlar v. Smart. 


dies, the plaintiff may bare execution againſt the ſur- 5 Sir Th. Nan. 
viyor. 


CHAPTER 


CHAPTER III. 
50 The Action of Cormane: 


; Comb is an \ aQion le for the recovery of 
damages, for breach of any RR entered into by 
deed eee the parties. | 


F. N. B. 300. nt muſt always be by db but the aftion 
y whether it be by 58 or deed-poll. 
" —_— _ — if the agreement is by indenture, it is ſufficient to main- 
Ge — tain the action againſt the covenantor that he has ſealed it and 
deliveredit to the covenantee, though * covenantee himſelf 
never ſealed it. | 


Covenants are either in deed or in law. 


x Co. 80. Covenants in deed are ſuch as are expreisly mentioned and 
recited in the agreement betw-een the parties. 


(uvenants in law are ſuch as the law raiſes or implies, 
though not expreſſed; as if the leſſor demiſes to the leſſee 
by deed for a certain time, the law always implies a covenant 
on the leſſor s part, chat the leſſee /ball 1 enjoy during the 


erm. 


Covenants again may be conſidered with reference to the 
object: as real or perfonal; that is, annexed to the _ or 
merely to the perſon. 


In treating of this action, I ſhall conſider it, 1 . With re- 
ference to the contract or agreement: 2. Wim reference to 
the perſon: 3. The pleadings: 4. Evidence: 5. The ver- 
dict and — 5 | 


1. OF COVENANT WITH REFERENCE TO 
'THE CONTRACT. 


Under this I ſhall conſider, iſt. The 3 of cove- 
nants. 2dly, The conſtruction of covenants. h Cove- 
nants ſecured by bond. 4hly, What ſhall dea r 

covenant, 


each of 


1. OF 


24 


leſſee ſhall repair the mills;“ theſe words were held to make 


COVENANT. —— 


+. + 


_— ” 


1. OF THE CREATION' OF COVENANTS, 


1. There is no need of the word covenant, nor of any x Roll Abr. 518. 


particular form of wards to conſtitute a covenant in deed; 
for any thing under the hand and ſeal of the parties import- 


ing an agreement ſhall ſupport this action, as amounting to a 


Covenant. 


As in the caſe of a leaſe of lands, in which are the 1 Roll Ar. 519. 
words © yielding and paying” fo much rent: this is a cove- Vent. I0. 


mant, and this action lies for the non-payment ; for it is an 


agreement for the payment of rent, which amounts to a cove- 
So where in a leaſe of mills were theſe words, “ And the Brett v. 
Cumberland. 


a covenant, for it was the clear agreement of the parties; and = 0 mn $99: 


being by indenture, it is the words of bot. 


80 in indentures of apprenticeſhip, where there are no Walker's caſe. 
formal words, but only an agreement that the maſter ſhall Roll Abr. 519. 
do this, and the apprentice that; yet it is a covenant on both 
ſides. ke | 


But where the word covenant is wanting, the words muſt 
« import an agreement, or the action will not lie.“ 


As if the leſſee for years covenant to repair, &c. pro- Holder v. | 
vided always, and it if agreed, « That the leſſor ſhall find — FRAY 
timber: this makes a covenant on the part of the leſſor, wo 
and is a qualification of the covenant of the lefſee. But if 
the words had been only «© That the leſſee would repair, 
provided always that the leſſor fhould find timber, 
(without the words © it is agreed”) this would create no 
covenant on the part of che leſſor, but would be a condi- 
tion precedent the performance of the lefſee's covenant to 


repair. | 


2. 4 Covenants in law differ in this reſpect from cove- 
< nants in deed, that the thing to be performed in the caſe 


of covenants in deed is founded on the words which ex- 


« preſs what is to be done (as yielding and paying, imply 
« covenants to pay rent); but covenants in law do not fol- 
„low the words, but are the implications of law raiſed 


© from the expreſs covenants, and required to be perform- 
| ed as: neceſſary ta the enjoyment of the expreſs cove- 
_ © nant.” CC 


I. in the caſe of leaſes for years by the words © concelſi Noker cafe. 


& dimifi;” Theſe words import a covenant in law on the 4 Co. 30. 
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of the leſſor that he has a good title, and therefore if the 
eſſee is evicted; he may maintain an action of covenant : for 
by reaſon of the defect of the leſſor's title, he could not enjoy 
the demiſe which had been made to him. ext 


Andrew's aſe. So upon the words conceſſit && ad firmam tradidit, covenant 
Co. Eliz. 214. lies againſt the leſſor if he enters: aliter if a ſtranger enters, 


Barfoot v. 


Picard. | 
3 Keb. 465. 


7 
. 


unleſs there is an expreſs warranty. 


2 44 A recital of an agreement in the beginning of a deed 


create a covenant upon which this action will lie,” 
As where on the demiſe of a coal-mine, it was recited, 


* That before the ſealing of the indenture it had been 


„ e the plaintiff ſhould have the third part dug, &c.“ 
an action of covenant being brought on this, it was ob- 
j That there was no covenant that the plaintiff was to 

ve the third part. But, per Hales, were it but a recital, 


that before the indenture they were agreed, it is a covenant ; 


fo to ſay, © whereas it was agreed to pay 20/.” for now the 
indenture confirms the former agreement by ſuch declaration, 
and makes it a coyenant. | | 


servern v. Clark. So where the defendant by deed-poll age That he 


x Leon. 133. was poſſeſſed of certain lands for years by g 


V. 


4 the inſtrument, and no farther,” 


George v. 
Butcher. 


and lawful 
conveyance, aſſigned the ſame with divers covenants and 
agreements, and gave bond for performance, it was reſolved, 
That the recital was to be held as within the condition of the 
bond, and that if he had not the intereſt in the lands as re- 
cited by good and lawful conveyance, that the bond, was for- 


* feited, 


4. Where a covenant refers to a preceding inſtrument 


& upon which it is founded, that inſtrument ſhall determine 


cc the covenant ; that is, the covenant ſhall extend as far as 


As where the defendant married Rebecca Morſe, widow, 
who had iſſue by a former huſband, Fohn, Samuel, Daniel, 


2 Vent. 14% and Nathaniel; to all of whom, except Vathaniel, their father 


had left by will 5o/. The defendant, before the marriage 


* took place, reciting the ſaid will as it was, covenanted to pay 
* the legacies deviſed by it, viz. gol. to Jahn, Samuel, Daniel, 
and Nathaniel. On covenant brought, the defendant plead- 
ed performance, viz. 50l. to John, Samuel, and Daniel; and 
, the plaintiff demurred for cauſe that he had not paid 500. to 


Nathaniel, according to his covenant ; but it was adjudged, 


That as the covenant was to. pay the ſeveral legacies bequeath- 


ed by the will, that that ſhould rule the extent of the cove- 


5. But 
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-. « But where a covenant is founded on 4 conveyance of 
60 ” ally if the eſtate intended to be conveyed is void, the 
« covenant is void alſo.” Ts | 

As where the conveyance was © a grant of ſo much of Capenhurſt v. 
a term as ſhould be unexpired at the death of A.“ and 8 
covenant for quiet enjoyment and bond. This conveyance pr mags 
being void, on account of the uncertainty of the time of 
its commencement and end (Co. Litt, 45. b.) the cove- 
nants were adjudged to be void, as they depended on the 
eſtate, SEE; 9 | . : 

« But it is otherwiſe where the covenant is independent 
« of the eſtate, as to pay money, &. 

As where the plaintiff declared, that the defendant by Northcote v. 
his deed did grant, ain, and ſell to the plaintiff and his Underhill. 
| heirs, provided that if the grantor paid ſo much money, 8 
that it ſhould be lawful for him to re- enter, and that * | | 
covenanted to pay the money, and breach affigned the non-pay- 
ment of the money; nothing in fact p by this deed 
for want of inrolment, and it was therefore ar on the 
authority of the laſt caſe, that the action would not lie; 
but it was held by Chief Fuftice Holt, That in the laſt 
caſe the covenant referred to the eſtate, and was to wait 
on it, and that therefore if no eſtate was granted or paſſed, 
the covenant failed; but that in this caſe the covenant 
was ſeparate and independent, and it was not material 

whether any eſtate palfel or not ; and the plaintiff had judg- 

ment, „„ 


2. OF THE CONSTRUCTION OF COVENANTS. 


> Of Covenants in general. adly, Of ſpecial ones 
uſual in conveyances. . 985 


1. Of Covenants in general. 


I. © The diſtinction between the conſtruction of cove- per Lord Manf- 
« nants implied by operation of law, and expreſs covenants, field, in $hnb- 
« is, That expreſs covenants are taken more ſtrictly; and a Fick v. Salmon. 
4 32 I . A * 3 Burr. 1637. 
man may without confideration enter into an expreſs cove- 
_ © nant by hand and ſeal, to the performance of which he is at 
“ all events bound.” | | Ls 


As in this cafe, where a maſter of a ſhip, by charter- Shubrick v. Sal- 

party, covenanted to be at Carolina by a certain time, mon. 

though it appeared that it was impoſſible that he could be 3 Burr. 163. 
there at the time, from ſtorms and other cauſes; yet it | 
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vas held that he was bound to go at all events, and to be lia- 
ble on the covenant. ef e ee 


c For where the covenant is expreſs, there muſt be an 
c abſolute performance, nor ſhall it be diſcharged by any col. 
<« lateral matter whatever.“ 5 : 


Monk v. Cooper. As where in covenant for a year's rent from Michaelmas 
3 2 Stra. 763. 1725 to 1726, the defendant ſhewed upon oyer of the 
AÞ leaſe, that he as leſſee by covenant was bound to repair in 
| | all caſes except fire, and then pleaded, that before Michael. 
mas, 1725, the premiſſes had been burned down, and not re- 
built by the plaintiff during the whole year, ſo that he had 
no enjoyment for the whole time claimed. But on demurrer, 
the plaintiff had judgment; for the covenant to pay rent 
was abſolute, and if the defendant had any injury, he thould 
have his remedy, but could not ſet it off againſt the demand 
for rent. | Tp: 


But note theſe exceptions: 


Salk. 198. x. If a man covenants to do a thing which then is lawful, 
and @ flatute comes which declares it unlawful, or hinders him 
from doing it, the covenant is annulled by the ſtatute, 


| 2. Ifa man covenants not to do a thing which it was then 
1 lawful for him to do, and a ſtatute comes which compels him to 
2 | do it, the ſtatute repeals the covenant. ; | | 3 


3. But if a man covenants not to do a thing which then 
was unlawful, and an act comes and makes it lawful; yet ſhall 
the covenant remain unrepealed. 1 


2. * Covenants are to be conſtrued ſo as to have effect, 
« and correſpond with the intention of the parties at the time 
of making them; therefore a performance according to the 
<. letter, and not according to the ſpirit of the covenant, is 
not a legal performance.” „ 


Teat's caſe... As where the condition of a bond was, 'that the defendant 
Cro. Eliz. 7, ſhould before a certain day deliver do the plaintiff a bond, | 
Robinſon v. wherein the plaintiff was bound to the defendant. If before 
I 48.8. C. that day the defendant ſues the plaintiff on the bond, and reco- 
vers, though at the day he delivers it up, yet it is no per- 
:  » © formance, for it could not be the intention of the parties that 
x it ſhould be put in ſuit, | (#7; A aries goto zun IO 
= - © But if the covenant is once well performed, though by a 
| « ſubſequent act it becomes of mo effect, yet it is a ſufficient 
> „ performance.“ 5 VV 
Leigh & Han- As if a man be bound that his fon (who is then an in- 
mer s caſe. fant) ſhall before ſuch a day levy a fine, or (being mfro 


annos 


| | COVENANT. | | 
annes nubiles) ſhall marry-B.'s | daughter before ſuch a day, 


* 


and before ſuch time the ſon levies the fine or marries 'the 


daughter, and the fine is afterward reverſed for error, or the 
ſon when he comes of age diſagrees to the marriage, yet is the 
_ "covenant well and ſufficiently performed. | | 


3. © But where there is any doubt as to the conſtruction 5 


ea covenant, it is a rule, © that it is tobe taken in that ſenſe 


which is moſt ſtrong againſt the covenantor, and beneficial to 
« the other party.” 2 | ch | > 


Mate - : 2 
Therefore, - where the defendant covenanted with the Hookes v. 
plaintiff, that if he would marry his daughter, that he Swain. 


1 Lev. 102. 
I Sid. 15 f. 


would pay him 201. per ann. without ſaying for how long, it 
was held that it ſhould be for the /ife 2 the plaintiff (the 
grantee) and not for one year only. For ſuch conſtruc- 
tion was moſt beneficial to the grantee, and againſt the 
grantor. "It | | : 3 


« Therefore covenants being intended for the benefit of 


« covenantees, by no act ſhall the covenantor be allowed to 
« defeat the effect of his own covenant.“ : . 


As where the defendant covenanted, . That the plaintiff a 
| ſhould have all the grains made in the defendant's brewhouſe hand. 
for ſeven years,” and the breach aſſigned was, that the de- = T. Raym. 


fendant had put hops into the grains, by which they were ſpoiled, 
and the cattle would not eat them. The action was held well 
tolie; for the intention of the parties was, that the plaintiff 
ſhould have the benefit of the grains, which by this means 
vere uſeleſs. | 


404. 
Sir Tho. Jones 


— 


So if I covenant to leave all the timber which is grow- 


ing on the land when I take it, and at the end of the 
term cut it down, but leave it there, it is a breach of the 
covenant. | IT 5 
I. * No covenant ſhall be conſtrued to a greater extent 
than the words import.“ | ak 


1. In point of time. 


1. In covenant, the plaintiff declared, on an indenture Lord Arlington 
in which it was recited; «© That whereas Lord Arlington v. Merrick. 


had appointed T. Fenkins to be his deputy- poſtmaſter for 
r months next enſuing, and the ſaid 7. Fenkins covenanted, 
that during the time he ſhould continue poſtmaſter, he 
would execute the office, and well and truly pay over 
ſuch monies as he ſhould receive,” &c. &c. The defend- 
ant pleaded performance, and the plaintiff replied; That 
the faid . Fentins had continued deputy-poſtmaſter 27 two 
years qfter, and ſuch a day in that time received fo m 


and 


\ 


2 
3 


o much, 


Saund. 411. 
Keb. 45. 


272 | COVENANT. 


and had not paid it over. Per Cur. No action of covenans 

| | : will lie; the indenture limits the time to fox months, during , 
- which the covenant continues, which being expired, the con- : 
5 5 tinuance muſt be on a new agreement, not on the firſt inden- 0 
ture; and the time mentioned, © during which he ſhould | 

continue, &c.“ refers only to the fix months 


2. Nor to take in more perſons, or different from thoſe 
=. | mentioned in the covenant. | "as e 
= Wovdroof v. As where tenant in tail, reverſion to the Queen in fee, let 
BH Greenwood. ,. for twenty-one-years, and covenanted that the leſſee ſhould 
| 5 enjoy © againft all perſons except the queen, her heirs or ſuc- 
ceſſors, being kings or queens of England; the Queen 
grunts by patent her reverſion to Wentworth; tenant in tail 
ied without iſſue, and F/1tworth entered; upon which the 
plaintiff (the leſſee) brought an action of covenant, and it 
was held well to lie, for this covenant did not extend to the 
patentee of the Queen, | 


3. © Nor to vary #he duty to be performed.” | 


City of Londen For where the city of London coveninted, © To find eight 
1 22 men to grind every day in Bridewell dock, and that if they 
Oro. Jac. 182. failed in any part, that the defendants ſhould retain ſo much 
| „ ber man out of the rent” (the city being leſſors of the houſe). 
The defendants pulled down the corn-mill and erected an 

horſe-mill, and then wanted to deduct ſo much as was the 

allowance for the eight men; but it was 2 ed, That it 

could not be done, for by the change of the fubjed the eovenant 


| Je 
was diſcharged. Er,” be 
' Stephens v. Car- So where, on a diſſolution of e eee the plain- 
Df 26. tiff and the defendant, who were wharfingers, there was a 
s covenant, © That the plaintiff ſhould have a moiety of the 
goods, and that each ſhould bear an equal ſhare of the ex- 
pence of weighing and dividing ; but that the plaintiff ſhould 
ſolely bear the charges and expence of conveying his Fate 
of the goods to a warehouſe he had taken.” Phe breach 
aſſigned was, „That the defendant had not delivered the 
molety of the * ;” and on demurrer the defendant had 
judgment; for there was no part of the covenant t deliver, 
and therefore no action lay on it: though it had been other- 
wiſe if the defendant had obſtructed the plaintiff in removing 
the goods. | 155 on 


SY operation of a covenant muſt therefore be con- 
ned to that only which ĩs in being at the time of the cove- 
« nant, r es of ENDS 


2 


= > = , 


a af == 


Davenanty- As where in a leaſe made by the biſhop, was that coe. 
5 3 68. nant uſual in biſhops leaſes, to pay all taxes; this ſhall 
I Vent. 223. not 
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„ extend to any taxes but fueb as REY 


being and uſe before ; that is, procurations, tenths; 
and ſubſidies, and not to any of taxes gen impoſed, 
of another nature. 
5 Expreſs covenants ſhall dn the generality and ex- Noke's cafe, 
tent a covenants in law. 22 — | 


6. Where the covenant is for any thing Loet . 
oontracy to law, or ſuch as is contrary to good icy to | 
port, this ation canndt be maintained. 

Of this defeription are covenants in reſtraint of marriage, Lowe v. bn 
| 3 Pid. 8 5 ty, + Bur. 23%, 


ad. OF PARTICULAR COVENANTS. VSED- _ 
EONVEYANCES, | 


Theſe ate, it, To pay rent 2dly, For quiet enjoym 
3dy, To ſave harmleſs om all perſons chiming titfe. 4thly,, 
Not to affign. Sthly, For repairs. "6rhiy,” For further 
- aflutance. - n ere * . 


* 


1. of the Covenant to pay Rent. 


| Where the lee covenants generally to pay rent, tough he Balfour v. 
has had no enjoyment of the premiſſes, as where they were Welton. 
burned down, Io there was 4 covenant to repair in all cafes' 3 _ 
 ecept.that of fire, yet ſhall the tenant be liable for all grow- a 

ing arrears of rent under his covenant. | 


2, of the Covenant for Quiet Enjoymei a 


. Where there is a covenant for quiet enjoyment, this Tiſqhle v. S. 
ſoall not extend ta a tortious qjecĩment or evidtion-by a ffranger, William 6flex. 
becauſe that for this wrong the leſſee may have his remedy. Habeas 29 
by action againſt the ſtranger himſelf; ae s In 
<jected by the leſſor himſelf, there the leflee may haue ee. 

venant. . 


But if the ſtranger hind by Ar title than the leſſors, the F. N.B, * 
leſſee may have covenant againſt the leſſor; for he then can 
> no redreſs. *gainf the ſtranger, whoſe title, is 9 


2. I is faid; that if the lefſarundenakes . Dyer. $48; 
leſſee ſhall; onj joy during the term, © ———— — 35.7 
dt ntearuptin,” —— enen 

tortious # Getlmentts whatever. 
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Dudley v. But this ſeems not to be law; for in this caſe where on 

— the ſale of lands in America, the defendant covenanted that 

584. he had a good title, and © that the grantee ſhould enjoy 

| without the let, wp e js 2 of a defendant, and 

his heirs, and of and from all and every other perſon or perſons _ 

whomſoever.” 2 lands in queſtion . 24 1 Tow 

feited, by the States of America, and on covenant being 

brought on the eviction, the court declined going into 

the queſtion reſpecting the legality of the . gp Shar a 

being then declared independent, but ſeemed to be of opi- 

nion, that a covenant, even extenſive as the words in this 

22 ſhould not extend to a tortious eviction by any per- 
u. To | | 


Arg. Hob. 35 However, though the general covenant to ſave harmleſs, 
% or for quiet enjoyment; does not extend to the tortious acts 
of a — yet the leſſor may covenant againſt the er; 4 
a particu 4 or perſoms; in which caſe covenant wi 
lie, in caſe of a tortious ejectment by them. fra * 


Perry v- Fherefore where the plaintiff declared, that the defendant 
Edwards. had fold a quantity of goods to her teſtator, which had been 
1 Stra. 400. arreſted at Archangel by one Bell, and that the defendant 
eovenanted to fave him harmleſs from any coſts or charges 

relating to ſuch ſeizure, and then averred that Bell having 

arreſted thoſe goods, that the teſtator was put to an expence 

of 1500). reſpeCting ſuch arreſt, which the defendant neo 

to pay; it was reſolved, That though BelPs act mig t have 

been tortious, yet that the defendant having expreſsly cove- 

X * fave the teſtator harmleſs againſt it, that he ſhould 


3- © The breaeh of this covenant muſt be by ſome act in- 
4 conſiſtent with the covenant.” A es 13 


| Whicheott & For where the covenant was for quiet enjoyment, without 
| alt, v.Nine. let, trouble, or interruption ; and the breach aſſigned was, 
x Brownl-8r. that the lefſee having underlet, the leſſor had forbid the tenant 
to pay his rent: it was held to be no breach; for there was no 

act cauſing a breach. * - 11 N 


Gervis v. Peade. So where a tenant for life made a leaſe for twenty-one 
Cro, Eliz. 615. years, by indenture, and covenanted, „That he had not 
done any act to prejudice the faid leaſe, but that the 

leſſee ſhould enjoy it againſt all perfons.” The tenant 

for life died, and his leſſor entered: on which the leflec 

brought covenant againſt the executor of the tenant for 

life; and it was. adjudged, That it lay not; for the laſt 

words, that the leſſee hal enjoy it againſt all perſons, refers = 

: 4 . . N ET IH the 


3 


e 


. nant, 


Fe COVENANT. - 
the firſt words, for any all dene by bim; and fo the covenant | | 


was not broken. mers 
But an act of a ſervant who enters by command of his maſ- Seatnan v. 
ter; ſhall be a ſufficient breach within this covenant, 12 | 


bY But where the covenant is for quiet enjoyment Loyd v. Tome 46 
againſt the Jawful let, ſuit, entry, or evidtion of the covenan- i". 3 
tor himſelf, his heirs and aſſigns, a diſturbance by him, if done g R eo. 3. 


under a claim of right, is a breach of covenant : as here Term Rep. 672, 


where it was by locking up two pews in a church, which 
had been parcel of the demiſe on which the covenant was 
made: and the grantor ſhall not be admitted to ſay that 
the at was tortious, and ſo not within the covenant ; nei- 
ther in this caſe need the declaration expreſs the diſturb- 
ance to be under a claim of right, it clearly appearing to 
be ſo, ö a | 3 : 


6. This covenant for quiet enjoyment is uſually from 
« any acts of the leſſor, or any claiming under him. 
"Thoſe who claim under him are thoſe who come in privity 

But there are others to whom this covenant extends: 

As in this caſe, where feme covert ſeiſed in fee, ſhe and Hurd s; 


her huſband levied à fine to the uſe of the huſband for Fletcher. 
life, with power to make leaſes with the uſual reſtrictions, Dontgl. 8. 


remainder to truſtees to ſecure the wife's jointure, re- 


mainder over, with a joint power of revocation during their 

joint lives, and to new uſes. They did revoke 

and declare new uſes, taking away all the ufes which 

followed, the, huſband's eſtate for life, and leaſing power, 

and limiting new uſes to the wife for life, and after 

ſeveral intermediate remainders, to Lord Tankerville in : 
tail. Aﬀer this new declaration of uſes, the huſband | 2 


made the leaſe in queſtion with the covenant for quiet enjoy- 


ment againſt him, and all claiming under bim. Lord Tan- 
terville having evicted the leſſee, covenant was adjudged to * 
lie againſt the executors of the huſband; for though the 

eſtate moved from the wife, yet the huſband's aſſent being ne- | 

ceſſary to the declaring of the new. uſes, Lord Tankervile 
was a perſon claiming under him, and ſo within the ceve- | f1 


3. Of the Covenant to fave harmleſs... - 
< The covenant'is ſimilar in its nature to that for quiet 


© enjoyment, and the law as to it is the fame,” 


* . Q 6 f a "a 
Ta Therefore 
8 > e f 4 


_ 5 COVENANT: 


Perry v. Ed- 8 this covenant is not broken by the tortious af 

wards. of any one not claiming under the leſſor. 05 

1 Stra. 400. : 
| Cowper v. Pol- Far re ide le des fe: Wenn bn lobi ned it 

led. to J. S. and J. & covenanted to fave the hed Is of all 

x Rolk Abe. rents payable to the leſſor, and afterwards J. S. let part of 

GS the land to the firſt leſſee, and his hay was there. ict | 


ar rent-arrear ; this was held to be no breach of the cove. 

| nant; for the diſtreſs of the hay was unlawful (it being be- 
fore ft. M. z.) and a treſpaſs ; and the ſufferance of the rent 
to be in arrear, was no ogy. i of the covenant witze | 


en damage. 


* Of the Corenant det che Leflee ſhall not alen 
| or allign. | 


Cruſoe ex dem. Mk the covenant was to that Met, 646 That the 
-— "——_ leſſee ſhould not aſſign, l or ſet oyer the faid pre- 
3 Wilk. 234- miſſes, or any part thereof,” and the leſſee made a leaſe for 

part of the time, it was. adj judged, t that ſuch ander-le 
no aſſigning, cransferring; &c. and * was no breach 0 ic 


covenant. 
Pultney v. 2. So where the. leſſee made a leaſe of his ** 1 
e But reſerved the rent to himſe If, it was held to be no gig nment, 
ee eee under-leaſe, though leſſee with, ; whole 
derm. 


Fox v Sen. 3 $0 where the covenant was, « That the leſſee ſhould 

Style 483. not affign over his term without the leſſor's conſent firſt had 
in writing, and the leſſee the term without any ſuch 
conſent obtained ;” this was h to be not ſuch 8 
as was a breach of covenant, _ 


Arg. 4. So any afiig E this 
3 Will. 236. —— as if the leſſee become a bankrupt, an aſſignment 
under his commiſſion is not a breach of the covenant. | 


Doe ex dim. Ld. Though this is ſo laid down in the laſt caſe, the point 
Stanhope v ſeems not completely ſettled; for in this caſe where the queſ- 
— tion was, Whether in caſe of ſuch a covenant, an executor 
B. R. could affign for to carry into execution the Purpoſes of the 
1 will? the court were equally divided. 


4 But where ſuch aſſignment is not neceſſary, the exe- 
« cutor or . 2 — al bound by __ a 


| 4 mapa a 4 
Roe ex __— * . venant 1 a Fx That the 
Gregfon v. Hare 1 9 thc Cone ns, ſhould 
Tryon, 
Paſc. 28 G. 3, not {th 45 or aflign over * ' who e premiſſes demiſe, or 


2 Term Rep a 
LEAD EW | | . | | 


* 8 1 ann ——_ s T-. 


leave it in as plight as it was at the time 


COVENANT. ”& - 27 


any part of them, without leave in writing firſt had and ob- 
tained,” under penalty of forfeiting the term, and the 1% 


fet's adminiſtratrix did under-let for part of the time; this 


was held to be a forfeiture, and that leave by parole was not 
—. ²˙ 1 N 95 


i 5. 80 where the covenant was not to affign the whole or Collings © Silly. 
any part of the lands demiſed, without the leſſor's conſent, Style 265. 


aud the leſſor entered into part himſelf, and then the leſſee = 


aligned ; this was held to be a breach of the covenant, not- 
withſtanding the leflor's entry. . a 


4. lf de lebe is bound u u fe or dee whkmit Dear ads; 


licence, that licence is obtained, and an aſſignment takes 4 Co. 119. 
place, the aſſignee is not bound by the covenant, but may alien | 
without licence again obtained ever after ; for by the licence 

the condition is gone and diſperiſed with. | | 


dio if a forfeiture has incurred by aff ment, if the leſſor 2 Term Rep, 


accepts rent afterwards, it is a waiver of the forfeiture ; but 43% 
in ſuch caſe it muſt appear, that at the time he accepted the 
rent he knew of the forfeiture incurred, as otherwiſe he ſhall 


5. Of the Covenant for Repairs, and to deliver up. 


: in good plight as the Leſſee received the premiſſes. 


1. If the leſſee covenants. to keep an houſe in repair, and Fitzh. Abr. 
| _— Covenant, | 
4. 


the leaſe; in this caſe the ordinary and natural decay is no 


breach of covenant; but the leſſor is bound to do his beſt 


to bay it in the fame plight, and fo ſhould keep it 
cover 8." pron Fi" | 3 3 9 FT: | 


And where there is this covenant on the part of the leſſee, F. N. B. 342. ä 


if be pulls down houſes, or ſuffers them to decay, no action 


will lie againſt him fill the end of the term; for before that 
time he may repair them : but if he cuts down timber or trees, 


covenant lies immediately, for ſuch cannot be replaced in the 
ſame plight, at the end of the term. '— fe Wi 
2. 4 A general covenant to repait, and to deliver up in 
« repair, ſhall extend to whatever erections or buildings ſ | 
WE oo, a ooo gt ne 
For where on a demiſe. of three meſſuages for forty-one Douſe v. Karte, | 
years, the leſſee covenanted © to build three houſes in the 3 Lev. 26. 


room of thoſe which were then ſtanding, to maintain the 2 Vent. 126. 
houſes ſo to be erected, and to deliver them up in ſuf- 


DO _ ficient 


COVENANT. 


ficient 1 repair.” The leflee erected houſes, and at the 
end of 2 term left one of them out of repair covenant was 
adjudged to lie; for the covenant to leave in r ſhould 
extend to all. : 


Beale v. Taylor. 3. It has been held, that if the leſſor covenants to repair 
1 Leon- 237- during the term; if the — will not do it, the leſſee ma 
x Ld. Kaym. repair and pa y himſelf by of retainer: but Holt, Chiz 
. NJiuſlice, . of this, n s there was a covenant tod 

| the expence of the repairs from the rent. ES 


Prettyman y. 4. If the covenant is, © It is agreed that the leſſee fall 

Fhoras. keep the houſe demiſed in good repair, the leſſor putting it in 

quot. I 81d. 423. d repair, covenant lies againſt the leſſor on theſe words, 
if he does not put it into _ es 


6. of the Covenant for further Aſſurance. 


Roſewell's caſe. I. © If the covenant is, © That the party ſhall make ſuch 
J Co. 1952 further aſſurance to the leſſee or purchaſer, as his counſel 
ſhall deviſe,” in this caſe the leſſor or 1. him mel cannot 
deviſe the aſſurance ; ; for then it would be no plea to ſay, guad 
confilium non dedit ny but the _— ſhould de- 
viſe It. N 


Higginbo- And where the covenant is the ſame as the laſt caſe, the 
tham's caſe. 0 corr:fel ſhould not give the advice or notice of the aſſurance he 
Co. 19. had deviſed, immediately to the leſſor or bargainor ; but he 
ſimould give it to his client the leſſee or bargainee, who ſhould 
communicate it to the party who was to make it. 3 


Bennet's caſe. 2. If A. nd with B. to make ſuch ane as 
Cro. Eliz. 9. s counſel ſhould adviſe; Iſt, R. muſt give notice of the afs 
| 33 = urance, otherwiſe A. could not Fee, ow to make it; 2dly, 
B. is to give the aſſurance to A. for his peruſal, and to take 
= on it, and 41 is to have convenient time to per- 

| | | | 


Pierpoint v. 3-36 the covenant be to make further aſſurance at all 
Thimbleby. W. at the charge of the covenantee, the covenantor ſhall 
x Rol. Abr. have a reaſonable time to doi it after haring notice of whatis 
n 08 OOO 


4 


7 Of the Covenant to pay Taxes. 


ä Ene thareat nity e in the leaſe to be 
Clark. paid, without any deduction or abatement whatſoever; it was 


I. Sayers Rep. 1 ee reſolved in this caſe, that as by the land- tax- 


— EY out of his 


3 — 


COVENANT. 


rent, that he has a right in all caſes ſo to ob it out of the rent 


to his landlord, unleſs there is an. expreſs agreement that he 
— e 


2. Where there is the covenant uſual in leaſes that the Hyde v. Hill. 
tenant ſhall pay all taxes (the land-tax only excepted) under 3 Term Rep. 
this clauſe the landlord is only bound to allow the land-tax at 377. RA 


the rate and in proportion to the rent, at the time of the de- 
miſe, not for any increaſe on account of the improvement 
of the eſtate; in this cafe on a building leaſe, the land- 
tax at the time of the leaſe made was 3/. 8s. but in con- 
ſequence of houſes being built, an addition was made to the 
land-tax of 5/. 125.: it was adjudged, That the leſſor was 
only obliged to allow the 3/. 8s. the aſſeſſment when the leaſe 


was made, 


| 8. Not to plough Meadow, and to uſe and deliver 


up the Land in an huſband-like manner. 


In this caſe it was decided, That this covenant ſhall only Skipwith v. 
extend to what was really meadow at the time of the demiſe; Green. 
and if the land is deſcribed in the leaſe under the title of 1 Stra. 610, 


meadow, which in fact is then arable, the tenant ſhall not be 
eſtopped by the words of the leaſe, to prove it not to have 
been meadow. He | | 1 


2. In covenant on a leaſe whereby the defendant cove- watfon v. 


nanted to uſe the land in an huſband-like manner, and to Webh. 
, Wt oy . PE. . \ 3 aunton | 
deliver it up in like condition. In ſumming up to the jury, . 1785.8 


Juſtice Buller laid it down, That it was matter of law to 


determine what was uſing the land in an huſband-like 


manner, and gave it as his opinion, that under ſuch a cove- 


nant the tenant ought to uſe on the land all the manure made 


there, except that when his time was out, he. might carry 


away ſuch corn and ſtraw as he had not uſed there, 


and was riot obliged to bring back the manure ariſing from 


» 


3. OF COVENANTS SECURED BY BOND OR PENALTY. 


1. « There is a difference between covenants in general per Lord Manſ- 
and covenants ſecured by a penalty or forfeiture. In field in Lowe v. 


e the latter the obligee has his election to bring an action 22 2223. 


< of debt for the penalty, after a recovery of which he cannot 
< again reſort to the covenant; becauſe the penalty is a ſatiſ- 
faction for the whole: or he may waive the penalty, and 
< proceed on the covenant, and recover more or leſs than the 
e penalty toties quoties,” ot I oo 
Another 


SY 


4 Burr: 4228. 
8 
ſon. : 
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— Another diſtinction is, where the penalty is only in 3 
of puniſhment, or in terrorem, and where it makes part of the 


agreement as a compenſation. 


As if the covenant be « not to plough meadow,” and there 
be a penalty of 504. an acre, there a court of equity will xe. 
lieve; for there the penalty is as a puniſhment :. but if che 
covenant had been © to pay 5l. for every acre of meadow 
this is part of the agreement, and there is no 


alternative; it is the particular liquidated ſum agreed upon 


which the jury ought to find, | — 


And therefore where the 3 FER by the defend- 


ant, not to marry any one except the plaintiff; and if he 


did, that he would pay her 1000/. this ſum, it was held, 
ſhould be the ſettled quantum of the damages to be found by 


ur | 
2. A difference is alſo to be obſerved between aſſigning a 
breach on an action of e and in debt on a bond for the 
performance of covenants: That in covenant it is ſufficient 
to aſſign the breach in the words of the covenant ; becauſe al! 
is recoverable in damages, and there ſhall be what the plaintiff 
Can prove he has ſuſtained 5 but in debt On the bond a certain 
breach muſt be aſſigned. 5 | 5 1 


Though if the ſub/tance of the breach ſo affigned is rows, 
it is ſufficient, though not preciſely as laid: as bond by the 
leſſee not to cut trees, and breach aſſigned in cutting twenty 


trees, proof of the cutting of ten will ſupport the action; for 


* 


the cutting the trees is the ſubſtance. 


. At common law, if debt was brought on a bond for 
ormance of covenants, the plaintiff could aſſign but a 
= breach. But if the aQtion was covenant, he might 


aſſign as many as he pleaſed. 


But it is now enacted by ſtatute 8 & 9 V. 3. c. 10. 
« That in debt on a bond or penal ſum, for performance 
« of covenants, the plaintiff may aſſign as many breaches 
“ as he pleaſes, and the jury ſhall aſſeſs damages for ſuch. 


4 as have been broken: and in caſe of judgment on de- 
c murrer, or by nihil dicit, the plaintiff may ſuggeſt upon 


«© the roll as many breaches as he ſhall think fit, upon 


„ which a writ of inquiry ſhall go: but the defendant 


“ may pay all damages and coſts, 


be 2 ftay of but the 1 
«be a ftay of execution; but the j at ſhall fl] re- 
« main as a further ſecurity to anſwer the plaintiff ſuch 


rr 4 


« covenant in the ſame Moines upon which the plain | | 


« may have a ſcire 4 toties quoties,” | 


The reaſon of en this ſtatute was this: That at 
common law the party fide bring debt, and recover the 
whole penalty, which, as it often exceeded the real damage, 
the other party was . to equity for Mat. We "_ 


this ſtatute gives. 
Theſe deciſions « on the one have therefore _ | 


"ME: | 
1. If debt is hea for the bbb and iſſue Joined o on W -— 
nl den the jury ſhould not give a ke for the whole, 2 Will. 377. 
but aſſeſs damages wy r each breach aſſigned ; and therefore, | 
on PT in this caſe, the plaintiff took a verdi for the 
whole penalty, a venire facias de novo was awarded. 


2. But where there is 1 on demurrer (or nil dicit) 8 v. 3 ; 


there the plaintiff muſt have Judgment for the whole penalty; Crowle. 
but he cannot take out execution for the whole, but muſt . 357- 


fue out a writ of enqurry : but the j 1 remains as 
a ſecurity for further breaches, 1 


And Nate, 1. That I WE 
| covenants, that it is forfeited by a breach of a cove- 4 Co. 80. - 
7 FT... Frank 2 Reſ. 2 


demiſed. 


2. If a man covenants to enter into a bond to the leflee in Samon'seafe. 
for the enjoyment of certain lands demiſed, and does not 3 Co. 78. 2. _ 
expreſs what the ſum ſhall be, he ſhall be bound in ſuch a 1 
. to n . 1 


4. WHAT SHALL BE A BREACH OF COVENANT, | p 


Under dis head 1 Pa pete Fong nts time 2 
: breach of covenant may be committed; _ 2dly,, In what 


| 1. As to the time. 


„ Covenants confidered with re 2 to the Time Peron: 
© ance are of three Kind 2 f 


8 « Such. as are . either dur 46 
4 party may recover damages from the other for the in- 15 
Jury he may have received from a breach of the cove- : 


" Janis in his. avant and; where it is * for the 
« defendant. 


Boone v. Eyre. 


2 Black. Rep. 
ITS 


2 Gaund. 155. 


Hunlock v. 
Blacklow. 
2 Saund. 15 5. 


Cole v. Shallet. 


3 Lev. 41. 
S. P. 


Dougl. 665. 


« part of the plainti 


COVENANT. 
« defendant to alldge a breach of the covenants on the 


- 4 


As here where the plaintiff declared, on a covenant be- 
tween his teſtator and the defendant, That the teſtator 


ſhould aſſign to the defendant an houſe, and that the defen- 


dant ſhould pay 3ol :” and the breach aſſigned was, “ That 
the defendant had not paid the 307.” He pleaded, That the 


teſtator had not aſſigned; on demurrer it was held, 


That theſe covenants were mutual and independent, and the 


parties might have reciprocal actions: ſo that the plaintiff's 
action lay before the affignment. A HARE 


So where the plaintiff declared in covenant on the ſale 
of an eſtate by him in Dominica in conſideration of pol. 


and an annuity of 160/. per ann. and the defendant cove- 


nanted with the plaintiff © that he, the ſaid Boone (the 
plaintiff) well, truly, and faithfully dojng, fulfilling, and 
performing the ſeveral 2 covenants, &c. that he 
the defendant would well and truly pay the ſaid annuity ;” 
the breach was 2 a half arrears of the an- 
nuity. It was adjudged that theſe were mutual covenants, 
and not one a condition precedent the performance of the 
other, and ſo that one could not be pleaded in bar of the 
other. Per De Grey, Ch. Fuft. Where the participle “ do- 
ing, performing,“ &c. is prefixed to a covenant, it is clearly 

a mutual, and not a condition precedent. . 


Of this firſt ſpecies of mutual covenants, and which beſt 
their nature, are thoſe where there is a negative cove- 


zaut on one part, and an affirmative on the other, in conſi- 


deration of the performance of the negative. 


As where there was a negative covenant not to follow a 
trade, and in conſideration of that the plaintiff promiſed to 
pay him 100/. per ann. during his life, this was held to be 
an 1 ndent covenant, and not to depend on the per- 


formance of the other : for the defendant never can be faid 


to perform his covenant, for a negative covenant never can be 
ſaid to be performed, ſo that the plaintiff would be without 
remedy for his 100l. per ann. if there were not mutual and 


* 


independent remedies. 


2. „The ſecond ſpecies of covenants conſidered with 
« reference to the time of performance are, ſuch as are 


. © conditions and dependent, in which the performance of 


< one depends on the prior performance of the other; .and 
< therefore till the prior condition is performed, the other 


«© The 
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ee The principal doubt under this head is, what eonſti- 

< tutes a prior condition; and theſe reſolutions following 

« have taken place: 8 4 2 . | 
I. The plaintiff declared that he covenanted to transfer Blackwell v. 
| to the defendant, on or before the 21/7 of September, ſo much Naſh. 
Rock, and that the defendant conſideratione præmiſſorum, co- * Stra. 535- 
venanted to accept and pay for it; and breach aſſigned 

that he was ready to transfer, and that the defendant then 

and there refuſed to accept or pay for it. On demurrer 

it was objected, ithat the transfer was a condition precedent, 

and that the plaintiff ſhould therefore ſhew an actual tranſ- 

fer before he brought his action; but it was held, that in | 

confideratione præmiſſorum is in conſideration of the covenant _ 
10 transfer, not of the actual transfer: That it was therefore 

not a.condition precedent, but that a tender was ſufficient to 


ſupport the action. 


2. In executory- contracts, if the agreement be, that Thorpe v. 
one ſhall do an A, and for the doing thereof that the ather Thane | 
ſhall pay, there the doing the act is a conditzon-precedent, and Salk. 171. 
the party who is to pay ſhall not be compelled to part with 
his money till the thing can be performed for which he is to 
pay. | F 8 e, 

But there are exceptions. 


As if the day appointed for payment is before the time 
when the thing can be performed, an action may be brought 
for the money before the _ be done; for then it appears 
that the party relied upon his remedy, and intended not 
to make performance a condition precedent : But aliter 
where the day is ſubſequent to the performance. 


3. But where prior performance is neceſſary, that per- puter v. Carter. 
formance by one party immediately raiſes a duty on the part 1 Roll. Ab. 438. 
of the other, and he is bound ee his part within 8 
convenient time, and without requeſt. e. 


4. © The dependence therefore or independence of co- pe 71am... 
« venants is Aon to be collected from the evident ſenſe opp 
© and meaning of the parties, and however tranſpoſed the Dougl. 665. 
© words may be, their precedency muſt depend on the or- | 
der of time in which the intent of the parties requires 

< their performance.” | | | 


As where the plaintiff declared that the defendant cove- x; - 
nanted, (That at the end of a year and a half he would ns cy ; 
reſign his buſineſs of a mercer in favour of the plaintiff and Paſch. 13 
another, who ſhould execute deeds of partnerſhip for four- Geo. 3. B. R. 
teen years, and that immediately after the execution of fuch 264. * 
Weeds, he would permit the plaintiff and ſuch other to carry on 
4. . the 


COVENANT. 


the ſaid ef in the defendant's houſe, and that he (the 
; Je — that at and before the ſealing of "Wyre 
deeds, that he would procure good and ſufficient ſecurity to be 
given to the defendant to ſecure to him 250. per month until 
the value of the ſtock ſhould be reduced to 4000/7.” and af. 
a. breach, that he was always ready to perform his 
part, but that the plaintiff had not reſi and refuſed to 
ſurrender up the faid buſineſs at the time fixed. The de- 
fendant pleaded that the plaintiff had not given nor ten- 
dered ſuch ſufficient ſecurity for payment of the 250/. 
On demurrer the defendant had judgment; for the eſſence 
of the agrgement was, that the defendant ſhould not truſt 


to the perſonal ſecurity of the plaintiff, when he delivered vp 


to him his ſtock and buſineſs, and therefore the finding ſe- 


. Dougl. 665. 


I Lev. 293. 


Jones & alt. V. 
Barkley. 
Dougl. 659. 


“ part, and the other negle 


curity was a. condition precedent, and performance ſhould 
have been ayerred. 55 1 


3d. < The third ſpecies of covenants, conſidered with re- 
4 gard to the time of performance, are ſuch as are mutual 
4 conditions, and to be performed at the ſame time. In 
< theſe, if one party is _ and offers to perform his 

or refuſes to perform his, 

« he whois ready and offers, has fulfilled his engagements, 
« and may maintain this action for default of the other, 
though it is not certain that either is obliged to do the 
e firſt act.“ 1 


As where the plaintiffs declared on an agreement by the 
defendant to pay 600/. on the plaintiffs aſſigning an equity of 
redemption of a certain quantity of ſtock to one Lane, and 
executing to him general releaſes of all demands of the 
plaintiffs againſt him, and then averred that they had / 
fered to aſſign to Lane the equity of redemption of ſuch 


: ſtock as atoreſaid, and had tendered to him a draft of ſuch «ſ- 


fignment and releaſe, and then offered to execute the ſame, and 


Would have then executed the fame, but that the defendant 


diſcharged the plaintiffs from ſo doing, and that the defend- 
ant had not paid the 6001. or any part of it. It was ad- 
judged that the word on makes it a covenant to be perform- 
ed at the ſame time by each party, and that therefore where 


the plaintiffs offered, and were ready to perform their part, 


and the defendant refuſed to perform his, that the plaintiffs 
ſhould maintain their action for the non- performance. 


2. But where the plaintiff relies on a tender and 2 
« al, it ſhould appear that he could have performed his part 


- © when the tender was made. 
ch . Ty. For wherethe iſſue was on the tender of Rock ata certain 


T Stra. 504. 


day, it was proved that though the books were not open for 


A 
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— ivck: that day in common form, y yet that by 
leave of a director (which was not' uſually denied) 
fer might be made, but that the defendant never attended. 
It was reſolved, that the plaintiff . fed rformed his part 
fo as to entitle him to the action, for 3 leave might 
not have been 9 and ſo he could not perfrm His 


2 


3 « Therefore if one party diſables bimfelf from per- 
« forming his part by any act of his own, the other party is 
« not obliged to offer to . his 22 but * have his 
« action immediately.“ 


As where the leſſor covenanted with the leſſee to make as Scott, 

him a new leaſe on furrender of the, old within twenty — * 
and before the twenty years expired, the leſſor alien- ye? rere 

ed the land to another by Be, ASKS that the 5 . 20 b. 

action lay immediately; ee that he abled him- 

ſelf to accept a furrender, and ſo to N a new. 


leafe. 


2.1 . what manner a breach of cove- 
nant may be committed. | 


1. & If the covenant is a covenant in deed, this afion lx Saund. 321. 
will lie only for a misfeaſance, but not for a nonfeaſance. e 
if a man grants a way, covenant lies for Hopping it up, bur 

not for letting it out of repair. 


Pe tg in deed muſt be broken by ſine es 
« 57 


As where in marriage-articles the huſband ee Lord Rich v. 
that the lands aſſured to the wife for her dower were of the Lady Rich. 
yearly value of 1000l. and ſhauld ſo continue notwithſtanding Cro· Eliz. 43. 

any act done or to be done by him, and the breach aſſigne 

was that the lands were not of the yearly value of toool. It 

was adjudged that the covenant Jour not l, for there 

8 was no act cauſing a breach. 7 192 
So where a ar n. bie „ fort three and Leon. 48, 

covenanted — leſſee that eBory for th have yen, an ys Oe 

it for the term without any expulſion, or any act to be 

done by the leſſor. The parſon was afterwards dep 

er not reading the articles, — 8 13 Eli. e his ſuc- 

ceſſor having ouſted the leſſee, he action on the , 
covenant, and it was held not to lie, 5 this was no act of 

the leſſor, but merely a nonfeaſance, and ſo not within te 

covenant,” In like manner, as if a man covenants not to do 

wan + peretilfive: waſte is out of the eee 


1 


Penn v. Glover. 


Dobron v. Crew. 


. Cro. Elia. 705. 
SP. 
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2. * But iin the caſe of a covenant in law, ation lies or 
<« it, though there has been no act to cauſe a breach.” _ 


* 


and covenant was brought by the leſſee ; becauſe that the 


leſſor was not ſeiſed but a ſtranger, and the action was 
held well to lie on the covenant in law, though the leſſee 
had never entered, and no actual expulſion had taken place; 
for it would not be reaſonable to force the leſſee to enter 
and become by ſuch entry a treſpaſſer. „ 
3. „ Breach of covenant muſt always refer to that which 
eis the ſubject matter of the covenant or»undertaking.” , 
As where there was a covenant in the leaſe of a- manor 
for years, that if the leſſee di/furbed, or put out any of the 
copyholders paying their duties and ſervices, that the leaſe 
ſhould be forfeited, &c. ; and breach aſſigned, that the leſ- 
ſee entered upon a copyholder in a cow-houſe, parcel of 


the premiſes, and beat him; and for that diſturbance this 


action was brought. On demurrer it was adjudged, that 
the covenant only applied to diſturbance by oufter of the 


lands of the copyholder, not to perſonal injuries, and fo that 


the covenant was not broken. 


Morgan v. 
Hunt. 
2 Vent. 213. 


So where in covenant for quiet enjoyment by the de- 
fendant to the plaintiff, the breach aſſigned was, That the 
defendant had exhibited a bill in Chancery againſt him, for 
ploughing meadow, and obtained an injunction, which had been 
diſſolved with 20l. coſts. On demurrer, this was held to 


de no breach of covenant; for it was quiet enjoyment; | 


and this was a ſuit for tue. 


4. © Breach of covenant muſt always be committed on 


6. that which is granted by and paſſes under the deed contain- 


Lady Ruſſel v. 
Gulwell. 
Cro. Eliz. 657. 


ing the covenant.” 5 55 
For where the plaintiff demiſed to the defendant cer- 


tain premiſſes excepting one cloſe, and breach was aſſigned, 


an entry into this cloſe, the action was held not to lie; for 
though the exception was an agreement that the cloſe 
ſhould not 1 it was no agreement on the part of the 
leflee that he ſhould not ve, - nor enter on it, and therefore 
his entry was no breach: The only cafe in which an excep- 
tion ſhall be an agreement to charge the leſſee is, when 
he agrees to let the leſſor have a thing dehors which he 


| had not before, as a way over the land demiſed. + 


5. To ſupport this action, the breach muſt be com- 
ec mitted during the exiſtence of the gſtate on which the co- 
4 yenant is placed; for if the eſtate expires at the time 


« the 
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d the Covenant is broken, this action it ſeems cannot be 


As where the tenant for life leaſed for years: the jellee zandydale 4 
by indenture, bargained and fold all his eſtate, to have and Cheyne. 

to hold in as ample a manner as he held it: the tenant for — 157. 
life died before all the years were expired, and the bar- _ mi 
gainee brought his action againſt the bargainor for the 2 WII. 143.8. P. 
cviction before the end of the term; and it was held not to - 
lie: for this was no warranty; if it had, as by. the death 
of the tenant for life the leaſe expired, the gycnant 
founded on it determined with the eſtate. . 


« But if the ęſtate continues after the breach committed, 
« the action will lie even after the eſtate expires.” | 


1 


As. where the covenant was, that the leſſee ſhould enjoy Lanning v. 
the premiſſes diſcharged of tithes, but that if the leſſee; was Lovering. 
ſued for them, and a recovery had, that he ſhould re- Cro- Eliz. 916. 
tain ſo much out of the rent: Alber the term expired, the 
leflee was ſued for two years tithes owing while he was in 
poſſeſſion, and had a recovery againſt him. He was al- 
lowed to recover to that amount in covenant againſt the 
leſſor. kg 7+ Ep e 

2. OF COVENANT WITH REFERENCE TO 
1 THE PERSON. © | 

Theſe are, 1. Such as are joint and ſeveral. 2. Such as 
reſpect aſſignees. 3. Heirs and executors. 4. Baron and 
feme. 5. Tenants in common. $A 


1. OF JOINT AND SEVERAL COVENANTS. 


1. Where a covenant is made to many jointly, as gungſby's cafe. 
« with and to them together, and guolibet eorum; yet 5 Co. 19. b. 
ſhall its conſtruction be determined by the intereſt which 
it paſſes ; that is, if each of the covenantees hath, or is to 
have, a ſeveral intereſt or eſtate, there, though the words be 


joint, each ſhall have a ſeveral intereſt under the words 


© cum guolibet eorum: but where the intereſts are not ſe- 
yeral, theſe words ſhall not make the eſtate ſeveral which 
by the former words was created joint. by * 


And the action is to be brought therefore, jointly or Ibid. 

“ ſeverally, according to the intereſt which it paſſes.” Matthewſon's 
2. © fo, joint covenants ſhall be taken diſtributively ſr 

the benefit of the eſtate.” FAM . 

5 As where two made a leaſe and covenanted, « That the. 
leſſee ſhould enjoy the land without let from them or Ner. 86. _ 


covrNANT. 
any other perſon,” and ane alone, diſturbed the leſfee; it 
was adjud 17 to — a breach of covenant, and that this action 
lay gainſt the diſturber, though the words of the cove- 
___ were not ſeveral. 


3. Cc 
« taken to be joint, if the intereſt is ſo, and the action 
e muſt be brought againſt the covenantors jointly, for @ 
% breach at the time of the making 1 Bee for e. 
. breach it may be ſued ſeveralh 


. The e eee 

| pr ar one . virtute cujus he entered and was poſſeſſed till 

the defendant, and that neither the defendant 

to have demiſed, for that one R. was 

Fei in edn fv was reſolved, That there being no expreſs 

at om was founded on the covenant in law, 

on the ont the word —— and as the intereſt granted 

the word was joint, fo was the covenant, and the action 

d have been brought againſt both the leſſors for that 

breach, and would not lie againſt the defendant alone. 

2. But as to the breach by the evi##ion, it was well af ned; 
for it was the at? of one only, and in conſtruction of law 

each did demiſe, and it was a ſeveral contract as to ford 


ſubſequent acts. 


nn r oe Siblen raw purtich, ad 
& alt. v. Vaud- a third perſon is afterwards named in the deed, and com- 
ſtevan. priſed in the covenant; and ſuch third perſon ſeals the deed, 


Cro. Eliz. 50. 
Roll. Abr. 220. Vet no action will lie for or againſt him on the indenture; 
. and a releaſe from him ſhall be void, for he is no party 
to the deed. But if the deed was. a de as to omnibus 
Chrifti fidelibus, &c. there a covenant may : mate to. divers 


per . 


Lilly v. Hedges. 5- Where 4 covenant is Joint and ſeveral, an FI may 
OE be brought againſt one, and breach and gned in the neglect of 
th (as 1n covenant by two, to receive the plaintiff's rents, 


and to account ; ; and breach aſſigned the not account- 
ing, they nor either of them) ; for . ore one never ſealed 
the deed, and one man often- covenants for the act of ano- 


ther. 


Litt. 3765. 6. Tf ſeveral covenant RISK and ſeverally, a defealance 
Clayian v Kin- Kin. te one is 4 defeaſance to all : but the covenantee may cove- 
nant. with one not to ſus him, and yet ſus the others; for 

Caſe K. B. 223. though in ſuch caſe a releaſe to one would be a releaſe to all 
(. Litt. 232.) and a covenant not to ſue is to avoid 

circuity of action, conſtrued a releaſe, yet it is not ſo in 

Its nature; 6 

7 13 - 


* ** 4 * oy 92 2 k : * 
* . ; : 
* 5 Y 


/ 
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againſt Be. N f fall be, conſtrued a ede ang 7 h 
more. | 


By t two . e at the ſame 8 8 the 3 8. C 
Ws that h have 1 a reference one to the other, wall not be. | 
lira a defeaſance « one of the other.” „„ 


And Mete, That in the caſe of leaſes for years, P39 de- 1 3 
ſeaſance m. 1 be after the firſt deed. But! it is otherwiſe in . 
the caſe of eeholds of pee woe * 35 


2. or COVENANTS WHICH RESPECT ASSIGNEEs. 


A Mes ue eiche again alignees; or, dy By ” zap 
them. NN 


1 


1 or COVENANT AGAINST, ASSIGONBES. | * „ 1 


85 1. When the covenant relates to and i 18 to opera e on. fs Spencer” 8 elect: : 2 
| tine i in wok 565 parcel of the demiſe, the thing to be done by, 5 Co. 166 
force of the "covenant is quedammodo annexed to the thing 
demiſed, pe ſhall go with the land, and bind the aſſignee 

to the performance, though not named. As if the cove- 

nant is to repair an. houſe then. demiſed, this ſhall bind the 

aſſignee, though not named. But it is otherwiſe where the 

covenant relates to à thing net in being at the time of the 

demiſe. As if it be to built a wall on the land demiſed, this 

not being in eſſe when the covenant was made, it hall not 


extend to the aſſignee, if not named. 


2. But if the covenant mentions the aGignee ; as if the 2 caſe, 
leſſee covenants for him and his aſſigns, "there. the af. Ibid. 
ſignee ſhall be bound, by any covenant, for any thing te be 
done on the thing demiſed; as here to build a wall en the © 
lands demiſed : but to Fla any 3 which is W N colla- 
teral to the thin demiſed, as to build an houſe on ſome other Pg 
— the lefg r's land, there the afſignee ſhall _ be 1 x 

d, though ke 18 ated. oe 


4 


| + « Wherever a cayenant is for the benefit of 5 gere 
Y mich this ſhall, extend tg the ge though not 
* named " 


As in this Caſe, where the | leſſee e ſor himſolf, Cookſon v. Com 
his executors and acki tors, (to leave fifteen acres Cr. Jac. 42a. 
_ year, untilled,“ and fterward aſſigned his eſtate to 
the defendant; and the breach aſſigned was, © That. the de- 

* hag not left the fifteen acres untilled, hut on ſuck 
part, &c. exception being taken 
tas the alhgnee not being named * not liable; it was 
U' | | adjudged, | 


= 


adjudged,” That the covenant being for the benefit of the 
eftate, that he was liable. | P. 

1 So. a covenant which extends to the ſupport of the 
« thing demiſed, ſhall bind the affignee, though not 

« named.” 1 , 
| Dean &Chapter As a covenant to repair the houſes, tc. demiſed, for ſuch 
of Windfor's js for the ſupport of the things demiſed, or, according to 
22 Spencer's caſe, ante, 289. extends to it as being in E/ at the 


e time of the demiſe, and therefore ſhall bind the aſſignee. f 

Greſcot v. 5. „Though the aſſignee be named in the original 

bein & covenant; yet if it has been broken before aſſignment, 
199. . 1 


« no action will lie againſt him.” 


Churchwardens As where the leſſee covenanted to pull down certain old 

ol St. Saviour's, houſes, and rebuild others within ſeven years, the leſſee 
— did not perform his covenant, and at the end of ſeven years 

1 Black. Rep. aſſigned to the defendant, againſt whom the action was 

351 brought, and held not to lie, the breach being complete before 

| 3 Burr. 1271. the aſſignment. | WIE” 1985 | 


6. To intitle the leſſor to maintain an action of cove- 


« nant againſt a leflee, as aſſignee, he muſt be aſſignee of 
c the whole 8 en 


Halford v. 'F or where the original leſſee made an under-leaſe, for a 
Hatch. time, ſomewhat leſs than the term of his leaſe, and the leſſor 


Doug. 174+ brought covenant againſt the under-leſſee; it was adjudged 
not to lie, he not being aſſignee - and the plaintiff having 
declared againft him in that capacſty, was nonfuited. ¶ Vid. 
ante 201.) _ W Fe 

Tilney v.Norris. 7. If there is a Covenant which runs with the land, as 

 Carth. 319. to repair e, gr. and the leſſee afligns over, and the aſſignee 

Nw : _ dies inteſtate, the leſſor may have covenant againſt the admi- 

Ce. d niftrator of the aflignee, and declare againſt him as aſſignee. 
For ſuch covenants bind thoſe who come in by act of law, as 


well as by act of the parties. 5 
e v; So where the plaintiff declared on a covenant in 
Cuſtance. bis leaſe for quiet enjoyment, the leaſe being made by the 


4 TerthRep. 75. defendant's anceſtor, and that the reverſion came to and 
veſted in the defendant by aſſignment therecf; in evidence it 
was proved, That the land deſcended to the defendant, as beir 
to the firſt leſſor; this proof was held to maintain the 
iſſue. NE | | 5 5 

Doug 736. 8.“ Wich regard to how far the leſſee or aſſignee are 

| & chargeable in covenant, there is a conſiderable differ- 
& ence. 1. The leſſee has, from his covenant, both a 
| | | « privity 
1 | 


= 
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« 2 of contract and of eſtate; and though he alßgns, 

« and thereby deſtroys the privity of eſtate; yet the pri- 
« yity 190 contract 2 and 5 ts 1 in covenant, 
4 notwithſtanting the aſſignment. But, 2dly, the aſſignee Douel : 
« comes in ny in privity of eſtate, and he e * Th 2 
« liable only while in poſſeſſion.” | ; 


« As to the firſt, therefore, leſſee is liable for a breach 
committed by the aſſignee after the aſſignment.” | 


In this caſe it was reſolved, that if the leſſee aligns, Bernard * 
though the leſſor accepts rent from the aſſignee, yet for Godſcall. 

the breach of any expreſs covenant, though committed by the Oro. Jac. 309. 
_ aſſignee after the aſſignment, this action will lie againſt the firft OP * 
Lee on the ground of the privity of contract ſtill conti- Cro. Car. 418. 


nuing. But an action of debt will not. 3 Co. Walker's caſe. S. P. 


So where the leſſee became a bankrupt, and fo all his ef- Auriol v. Mills, 
fects aſſigned, and the affignees ſold the term of which he 4 Term Rep. 
was leſſee, he was nevertheleſs held to be liable on his 9+ 
expreſs covenant for rent arrear, after the ſale and aſ- | 
ſignment by the aſſignees. N 


But as to the ſecond, that the aſſignee is liable only while piteher v. 

in poſſeſſion, it was reſolved, That if the leſſor brings cove- Tovey. 
nant againſt an aſſignee of his leſſee, the aſſignee may plead, Salk. 87. 
That before action brought, or cauſe of action accrued, _ 20> 
that he had aſſigned over:“ for the aſſignee is only charge- Chancellor v. 
able in covenant for a breach committed while in poſſeſſion, Poole. | 
not for a breach after aſſignment; as was in this caſe, the Doug. 735. 
, non-payment of rent. Y | 1 Os 


And it is no objection that the aſſignee may aſſign to a 8. c. 
beggar ; for it was the leſſor's pre to accept of the ori- 
| 8 aſſignee. But he is not without remedy, fince the 
fee is ſtill liable in covenant, or he may diſtrain on the 
land, AE ee eee 
And though the aſſignment was to a feme covert before Barnſzther v. 
the cauſe of action accrued, yet it is good to diſcharge the NMoffat. 
aſſignee, For a feme covert is of capacity to purchaſe, Doug. 435+ | 
coupe her huſband may diſagree to it. Co. Litt. 3. a. y | 
359. d. | | EY 


But it is to be obſerved, that this diſtin Aion now men- 


A tioned between the leſſee and aſſignee applies only to the 


& caſe of expreſs covenants in deed : For it differs in the 
4 caſe of covenants, which are collateral.” Se” 


292 


Batchelor v. 
Gage. 

Sir W. Jones, 
223. | 
Cro. Car. 188, 
8. C. 


Cro. Car. 221. 
8. C. 


— 


Walker v. 
Reeves. 

Mich. 22 G. 3. 
B. R. quot. 


Doug. 444 
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For if the leſſee aſſigns; for the breach of any expreſs 


covenant, this action will lie again/? the liſſes or his executor, 
or againſt the aſſignee, ſor a breach committed by the aſſignee 
after aſſignment, and after tbe leſſor, had accepted rent from the 
aſſignee; but it will lie for a breach, of a covenant in law, or 
which is collateral, again/? the leſſee only. Ne We NE 


10. © Covenant will lie againſt an aſſignee of part of the 
«Me % ad, 


As where the plaintiff demiſed two houſes with cove- 


nant on the part of the leſſee for himſelf and affigns to 
repair; he aſſigned one of them, and for not repairing, the 


leſſor brought covenant againſt the aſſignee, and the action 
was held well to lie. 4 | 


* & g ; 7; : * | þ 
11. © How far adZual Polſon is neceſſary to enable the 
« leſſor to maintain this action againſt an aſſignee, it has 
cc been. decided.“ 1 ; 4's 4 | 


That by the aſſignment e title and poſſeſory right 
That as 


paſſes, and the aſſignee becomes poſſeſſed in law. 


therefore an aſſignee is only liable while in actual poſ- 


or 
ſeſſion, that if he aſſigns 7 before a breach, though his 


Eu por not taken actual poſſeſſion, yet that he (the 
firſt aſſignee) is not liable to an action of covenant. As 
here, where the defendant was the aſſignee of the original 


leſſee, and covenant being brought againſt him for rent 


reſerved on the leaſe, be pleaded, 4 That, before the rent 


became due, he had aſſigned alt his intereſt in the pre- 


miſſes to one Rigg, wh irtue of ſuch aſſignment, 


entered, and was. poſſeſſed. The plaintiff replied, that at 
the time when. the rent became; due, the. defendant re- 


mained and continued. in poſſeſſion, alſg. hacy,that Rigg had en- 
ſignment being admitted, the actual poſſeſſion was not ſut- 


ficient to charge the firſt aſſignee, the poſſeſſion in 


lau being in the ſecond aſfignee by virtue of the aſſign- 
ment. 4 St 'E FP dy 11 be 4 | | | g 


Eaton v. 
Jacques. 
Doug. 438. 


Srencer's caſe. 
3 Co. 17. 
3 Reſ. 


But where) die defendant me, and the mort- 
age was made in the form of an nment »f all the 
eſlee's term (which ſhould regularly x been by an 


under-leaſe) it, was, adjudged, that the mortgagee could not 


be ſued: as aſſignee, he having never taken actual poſ- 
ſeſſion, and even though the mortgage had. been forfeit: 


for the mortgage is only conditional, a ſecurity for money, 
not an actual transfer of property. f e 


12. If a man leaſes ſheep, or any thing perſonal, and tlie 
leſſee, covenants for himſelf and his aſſigns at the end of 
| | . the 


1 


cCovkxANr. : 


the time to deliver up the ſheep or things fo let, or ſuch a 
price for them: if leſſee aſſigns, this covenant ſhall not 
bind the aſſignee; for it is bu t a perſonal contract, and 
wants ſuch privity as is between the leſſor and the leſſee 


and his aſſigns, by reaſon of the reverſion. f 


But it was reſolved in this caſe, That a ha .could be Bally v. Wells. 
made of tithes with covenants which would extend to and 3 Wilſ. 25. 
bind the aſſignee : the covenant was, „That the leſſee, his 
executors, adminiſtrators or-#ſſigns, would not. let any of the 
farmers of the pariſh of Mongſtoꝛon have any part of their 
tithes,” upon which an action was n to lie lt 


et. 
2. OF COVENANT BY THE ASSIGNEE. 


Fees ' Covenants in law, which run with the land, ſhall Nokes's caſe. 
extend to the aſſignee, who may maintain this action n 4 Co. 80. 
them. As upon the words “ demiſe and grant,“ the OY 
ſignee ſhall have a writ of covenant if ejected ; for as the Nr 
eſſee or aſſignee have the annual profits in return for rent, 4 Re... 
therefore for the loſs of theſe he is entitled to a compenſa- N 


dan from the leſſor. 


1 Rl Aſfgnees he come in by aft 302 law ſhall have the OY 
© benefit of theſe covenants, and maintain this action.? | 


| As tenant ſtaple by fatute merchant, or elegit, or he' who 1 17.4 
purchaſes a leaſe! for years ſold under an execution; all theſe _ 

are aſſignees. So is tenant by the courtefy; ſo the huſband 

of feme. leſſee for years ho ſurvives: all ot hem oy; 

maintain this action e 9 1 


7 „le | 4 #2 
3. & At common law no grantee or . —. of a Aus Co. Litt. 215. a. 
could take the benefit- or . of a condition for Lit. . 
re- entry. It was therefore enacted by ſtatute 32 H. 8. 
e c. 3 That all perſons grantees of the reverſion of any 
* jands from the king, or grantees or aſſignees of any 
„ common perſon, the heirs,' executors, ſuceeſfors, or aſſigns, 


© ſhall have like advantage againſt the leſſees by entry for 
* non-payment of rent, or for waſte, or other nnn 


Rap the laid leffors or grantors themſelves hal. _W 
On this ſtatute it is to be obſerved, tow 


. That as the a of the 5 are aeg 2 it Co. Lin. 275.2. 
ſhall not extend to gifts 1 in tail. ; 


* That the affignee of part of the eftate i in 74 or of ibid. 
à grant for years of part of the e in 5 may „ 
ö ae the condition. 25 a 


"3 
1 1 
** 14 4 


3. But 


— * 


=_ © COVENANT. 


Co. Litt. 215. 3. But the aſſignee of part of the rever/ion ſhall not take 
| FE nt of ee 4 if 1 leſſee of three 
acres, and the reverſion is granted of two of them, the 
grantee ſhall not have advantage of the condition, for it is 
; entire, and cannot be apportioned. | nk 

id. 4. Whoever comes in by act of the party, as by bar. 
gain and ſale of the reverſion, is an aſſignee within the 
act; but it is otherwiſe when one comes in by act of 

law, as the lord by -eſcheat, or to one who is in of another 


| eſtate. | | 4 
- wid. | 5. The grantee ſhall! not take advantage of a condition 
| Cro, Jac. 476. before he has given notice to the leſſee, but he may of a 
covenant. 0 | Ig | | 
mag +> 6. The grantee or aſſignee ſhall only take advantage of 


ſuch conditions as are for the benefit of the reverſion, like 
thoſe put, as for waſte, non-payment of rent, &c.; but 
not for paying a ſum in grôſs, as delivery of corn, or. ſuch 
like. PE So gon Soy 


4 


8 7. The aſſignee. of the leſſor may maintain covenant 
„„ againſt the leſſee after the leſſee had aſſigned, and he had ac- 
cepted of rent frofn the aſſignee; for ſuch is within the 
ſtatute. „ oe ao gent pe I7 HOg hes 30h, 


Sir James Brett So alſo the affignee of the reverſion, who. hath accepted 
v. Cumberland.” rent from the aſſignee of the leſſee, ſhall nevertheleſs hayc 
Cro. Jac. S2. covenant againſt the executor of the ' leſſee; and for a 
breach of cuvenant done after the aſſignment; for it is a 
covenant in fact, and runs with the land, and the leſſee by 

his own act ſhall not diſcharge himſelf. ts | 


ares, . It was formerly (1elv. 222, Hob. 178.) an opinion 
Black. that the ſurrenderee of a copyhold was not an aſgne 
Salk. 185. within the ſtatute : but modern caſes ace otherwiſe. That 


tze ſurrenderee of a copyhold reverſion may bring debt or 
covenant againſt the leſſee within the equity of ſtat. 32 H. 8. 
for it is a remedial Jaw, and no prejudice can come to the 


bore. Beard | 4- Though by the cuſtom of London an apprentice may 
well. be aſſigned, yet the aſſignee cannot have covenant on the 
 Bhow. 4. indenture of apprenticeſhip : for there cannot be an aflig- 


nee by cuſtom, and he is no party to the contract. 
3- OF COVENANT BY OR AGAINST THE HEIR OR 
: r e 366 a Ws —* "EXECUTOR, ' * 
F. N. B. 343. 1. 4 Covenants real, or fuch as are annexed to the eſtate, 
RG <« ſhall deſcend, and the action be brought either by or 
: Y 4 F f b i 5 LENT 8 ö [44 againſt 


— 


* - 


COVENANT. „ 295 


« time of the breach. 


And where the covenant was to uſe the land in an huſ- Watſon v. 
band-like manner, and to deliver it in like condition, and Walſh. | 
the action was by the executor of the landlord inſt the 2 _ | 
tenant 5 it was ruled by. Juſtice Buller, That 15 was.a GR 
covenant which ran with the land, and that ſo the executor 
might ſue on it. og ; jy” 

As to the eftate, the heir ſhall have the action by rea- 

« ſon of the reverſion and injury to it.? . 


a apaiaſt the heir or executor, according to the eſtate and 


As where the leſſee for years covenanted to repair and Lougher v. - 
leave in repair, it was held, That the heir ſhould have an Williams. 


action of covenant on this, though not named; for it was a 3 ler. 9% 
covenant which run with the eſtate, and ſo ſhould go with 8. C. 


305. | 


the reverſion to the heir. 


So where the plaintiff declared on a covenant to repair, 1 A . 


as heir to his anceſtor, who died the 10 V. 3. and the pion. 


breach was laid on the 3 Ann, and for ten years befor which Salk. x41. 
included the time the anceſtor was living; and objeCtion | 


being taken for thus including the time of the anceſtor, it 8 ! . 


was over- ruled by Halt, who held, That if the premiſſes 
were out of repair in the anceſtor's time, and continued ſo 
to the time of the heir, chat it was a damage to the heir, 
and that he ſhould recover not with reference to the length 
of time that the premiſſes were out of repair, but as much 


as ſhould be ſuthcient to put them into repair. 


2. As to the time of the breach, the action is given to the 


executor, as in this caſe : 


The plaintiff as executor declared, that the defendant had Lucy v.Leving- 
Hld to the plaintifPs teſtator certain lands, and covenanted ton. 
with him, his heirs and affigns, that he ſhould enjoy againſt * Lev. 25- 
him and Sir Philip Vanlore, and all claiming under them, 


and aſſigned a breach that one claiming under Sir P. 


Vanlore had ejected his teſtator: it was objected, that the 
action ſhould have been brought by the heir or aſſignee : but 


it was held, That the eviction being in the life-time of the _ 


Futor alſo, according to their eſtates. 


teſtator, he could not then have heir or aſſignee, and fo 


the action belonged to the executor. But quere, if the rea- 
ſon might not alſo be, That as the purchaſe was out of the 
. eſtate of the teſtator, and the damages recovered 
would belong to it, that therefore the executor ſhould bring 


the action? 


2. The action of covenant lies againſt the heir or exe- 
1. Executors 


* * * » y 
5 « - 
E= * & = 4 „ ” 
Fc ANT 
20 | . 


Hob. 138. infra. | 1. Exccutbrs or una: ee 


1 55 tenn 
of pokes or tenements, as ſuch, are — 30 4 Seek 


nants which run with the eſtate, as. belonging to the per- 


ſonal e of the teſtator © or _inteftate. . 


Gabe v. As If the lelför covendiits With the Jolſes t uke bim 
Dalton A 108 leaſe at the end df his term, atid the leſſee dies, his 


8 Com. exectitor may have covertint on this, though not named. 


Fer 150 Chick © Where lands come to an executor or adminiſtrator, they 
Juttice in Lyd- * may be charged 'for a brech in their own time, as non- 
dell v. Metcalf. cc payment of 1 rent, or with An action 'of covenant, either 

8 in, that right or as ae but there is this differ- 


Tuaey v. That de Ly m_— Fr razinft "uri 4 a „Mur, 
—_ * as are charged as ae an the judgment i is de bonis 
n. 


2 But ir the Action is wen Bar 1 5 how As Exeriitors 
alk. 37. or adifiiniſtrators, the jugment e d bonis teſtatoris 
re ru Even Where the "breach. has been committed in their own 
Hob. 488. time; as for repairs, ex. gr.: for it is the 'teſtator's cove- 

nant Which binds the 'executor, as repreſenting | him, and 


he therefore muſt be ſued by chat name. | 


2. But Eovenanits' merely perſonal, bechend excluſively 


* tothe eketittsr * or emen and covenant hes ani 


* againſt them.” 
Bro. title Cor. As if A. covenants that B. ſhall Wo D. as an | appren- | 
1 "tice for ſeven years, and dies, and B. "departs within the 
time, covenant wil lie nt the executor of A. though 
not named. 


4. OF. COVENANT BY HUSBAND AND WIFE, 

1 85 ſtatute 3 2 H. 8. c. 28. it is enactel, « That in leaſes 
.< for life, or 55 years, of the wife's and, the wife hall 
be a party to the leaſe, and the reſervation be 'to her and 


ee her heirs; and theref ore in covenant on ſuch "ory the 
| « wife ſhould. join.” . | 


Beaver v. Laine, But where the be Gch. is to baron i fone; the huſband 
2 Med. 217. alone may bring the ion. "+ 


Aleberry v. And where the leaſe was of land, df which oh wife was 
Walby. ' tenant in common with another, and the huſband/and wife 
e brought the action, it was held, That the wife might or 

might not join in the act id ann 1 


5. or 
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5. OF COVENANTS BY TENANTS IN COMMON. 


In actions perſonal, tenants in common ſhall join: they 
therefore ſhould join in an action of covenant. N 
23 
FTenants in common of a reberſion, on a leaſe for years, kitchen v. 
ſhall join in covenant for not repairing; for it is in the per- N 
%%% ² ͤ AAT — 
| Tſhall now proceed to conſider the caſes under the head of ey 
pleadings in this action, premiſing the following caſes as to | 
e who Boch bring the action. „ 
I. „ Where the action is founded on an indenture, the 1 Roll. Ab. 517. 
« perſon bringing the action muſt be a party to the deed, or po 
« he cannot maintain the action.“ . jp 
As where in covenant the plaintiff declared, that A. being Green v. Horne. 
arreſted at his fuit, the defendant, in conſideration that he Salk. 197. 
would order the bailiff to let A. go at large, covenanted with | 
the plaintiff to bring in the body 6f A. and deliver him to 
the bailiff on ſuch a day; and on oyer the decd appeared 
in hec verba r I (the defendant) do promiſe and en- 
gage myſelf to bring in the body of A. and deliver him 
to B. (the bailiff) on ſuch a day.“ On demurrer, it was 
held that the plaintiff ſhould not have this action, he being 
no 2 to the deed; for though covenant may be brought 
on a deed-poll, in which no perſon certain is mentioned, 
but generally, „To all whom it may concern;“ yet a per- 
ſon muſt be named in a deed indented, or he cannot have an 
action on it. 1 eee en 
But where a deed began © It is agreed that, &c. and the Nurſe v. 
parties names are not mentioned in the body of the deed, but Frampton. 
at the end was, in witneſs whereof we have hereunto ſet Salk. 214. 


our hands and ſeals,” and both parties ſigned and ſealed it, it | | | 
was held that it. was a ſufficient naming in the deed, and that, g 
an action of covenant lay on it. | ö - | 


2, « Wherever a covenant is for the benefit cf any per- 
| Wi he muſt take notice and advantage of it at his own 


„As where there was à covenant by the defendant (leſ- Hughes v. 
fe) dc to permit łhe plaintiff (leſſor) to ſow clover among Nichm an. | 
the defendant's barley; ' and the plaintiff aſſigned a breath, p. 125. 

that the defendant had ſowed the barley without giving him 


netice. The defendant pleaded, that he $4 not prevented the 
plaintiff; on demurrer, the plea was held ſufficient, for the 


&fcndant was only bound by his covenant 20 permit, and the 
, | notice 
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notice ſhould have been taken by the plaintiff, for 3 be. | 
nefit the covenant was. * 90 | : 


, 


Ill. OF THE PLEADINGS. 
| 1. PLEADINGS ON THE PART OF THE PLAINTIFF, 


1. & The declaration in this action PSs x ſet Fab expreſ. 
- ly, that the covenant was made by deed.” RE ITE] 


Pon » 3 For where 2 plaintiff declared in covenant, © That the 
. defendant per ſcriptum ſuum factum apud Weſtminſter, grant- 
3 7. ed to the Mare” &c.: this was held to be error, 8 
were no words which imported it to be a deed, without 

which the action could not be maintained. Dh. 


Thoreſby v. It was formerly held, That where the plaintiff ſo declared 
Sparrow. on a deed, he ſhould always make a profert of it, and that the 


” BRAS. court could not diſpenſe with it; for the defendant had a right 

s. G. do it by law, and this was the caſe, though the deed appear- 
| ed to be loſt, or to be in the defendant's poſſeſſion. 

Read v. But now the plaintiff may declare, that the deed has been 


12 1 time and accident, and the oyer ſhall be diſpenſed 


*. 


Dundas v. Lord. & But in declaring, the plaintiff ui not ſet out the whale 
Weymouth. ( Jeed at length, or ſuperfluous parts.” | 


Cowp. 665. 6 
Price vi As in covenant on a leaſe, it is ſufficient to ſay, “ That 
Fletcher. the defendant had, by indenture, demiſed certain premiſſes to 


Cowp. 727- the plaintiff (without naming them) ſubject, among other 
. things, to ſuch a proviſo,” and then ſtate the covenant and 
breach. This was by the order of court. | 77 


2. * Where the covenant is general, 2 general aſſignment 
of a breach is ſufficient,” ts LIM 


Farrow v. Che- As where the covenant was, not to buy or fell for two 
valief., years, without leave of the plaintiff; and the breach affigned 
x Salk. 139. was, „That the defendant diverſis diebus et vicibus between 
ſuch a day and ſuch a day, had ſold to A. and ſeveral other 
perſons unknown, goods to the amount of x00]. After a ver- 
dict, it was moved in arreſt of judgment, That the breach 
was uncertain as to times and perſons ; but it was held to be 
ſufficient as a general aſſignment; for it was ſo deſcribed, that 
a recovery in this might be well pleaded in bar to another 

action for the ſame cauſe. Pr 3 


i, But the moſt general aſſignment is in the word; of the 
„ xXxö( (8 E i 


e- 


Covenant. 


COVENANT. ._ 

ft the leſſor covenants that he is ſeiſed in fee, or hath full Muſcot v. 

wer to leaſe. In declaring in covenant, it is ſufficient for Co. la : 

7 1 Cro. Jac. 369 

the plaintiff to lays « That leflor was-not ſeiſed in fee, or had 9 Co. 60. 
nat full power to leaſe.” BIT aha ty 55 

And then the defemlant muſt ſhew that he had full Hancock v. 
power to leaſe, or was ſeiſed in fee, by ſbetving what eſtate On Joe. 10 
he had at the time of making the leaſe, which then puts g. pp.. 
the plaintiff upon ſhewing a. ſpecial title in ſomebody 

But where the covenant is broken by ſome act of a third 
« perſon, it is not ſufficient to ſtate the breach generally, 
« for that act ſhould be ſet out; but it ſhould ſeem that it 
« might be ſufficient to ſtate that breach in the replica- 
« tion.“ | 5 oaks 


As where the covenant was to ſave harmleſs from all Nicholas v. 
ſuits and lawful evictions, the defendant pleaded performance. pms , | 
The plaintiff replied, that one J. S. took out an hab. fac. poſ- 1 Keb. —— . 
fon. debito modo exeunt, &c. and by virtue thereof expelled ——_ 
him. The defendant demurred, and had judgment; for | 
debito modo is not ſufficient, without ſhewing particulars: 
The hab. fac. paſſeſ. always recites the term of Ws judgment, 
and that it at leaſt ſhould be ſet out. . . 


3.“ Where the plaintiff aſſigns a breach, it ſhould be fo 
« {et out, that it may appear clearly to be within the cove- 
« nant,” | | , IIS 


As where the defendant covenanted in a leaſe, that he D 
erw. 


would not cut down more timber than was neceſſary for the 8118. © 


repairs of buildings. The plaintiff (leſſor) aſſigned a breach, 
that the defendant had cut down trees to the, value F4 10l. 
and converted them to his own uſe; and after a verdict, the 
judgment was reverſed for error: For there ſhould have been 
an averment, . That he had cut down more than was neceſ- 


* 


ary for repairs;“ for as there aſſigned, it was not within the 


« For fach aſſignment of the breach was not within the 


words of the covenant, and ſo was bad for the uncer- 


4 2 for where the covenant may not have been broken, - 
©the eclaration affigning the breach in that manner is 
Cj 2 5 + "2 | 17 955 3 


As where the covenant was by the defendant that he, colt v. Howe. 
his executors, adminiſtrators, or aſſigns, would repair a Cro. Eliz. 348. 
mill, and breach aſſigned the not repairing it by the de- 85 
fendant, his executors, adminiſtrators, and aſſigns. oon 


| gemur * the declaration was held to be bad; for the 


breach | 
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Ae ee be in the disjunctive, cc or his aſſigns: 2, .for if 
my of them did repair, the action would not lie. 


. 4. < Where there is a proviſo in the deed, defeatitig the 
« ee the plaintiff need not ſet it out in his js ora 
b but leave the defendant to plead 8 9 O/ 


Eiliott v. Bluke, As on a covenant to deliver ſo much alete Bette the 

| thr T. Raym. 20th of Ocfober; and there was a proviſo, that if defendant 
25 toads prevented by the ſea, that the deed ſhould be void. It 

n was held, that the plaintiff need not ſtate the proviſo, as it 
re matter of OTF for the defendant, N Wich he 


might avail himſelf 


But where thete is an exception iakith part of the! cove- 

< mant, the plaintiff, in ſetting out the breach, ſhould alſo 

e ſhew that the breach was not within the exception: for the 

& declaration is on the whole covenant, and the breach will 
e not be within it, unleſs fo ſet out.“ 


Sir r. Jenes, As where the plaintiff declared on a covenant by d the 4. 
ONE: fendant, to repair all the pales of a garden then demiſed, ex- 
8 cept thoſe to the eaſt ſide, and aſſigned the breach, in not re- 
pairin fee. formam conventionis. This was held well after a 
verdickt; but it was agreed, That it would have been bad on 
ſpecial demurrer, for want of ſetting out that the pales were 
not thoſe excepted.“ 


And Mer, 4 That if che phaintiff Aare on a covenant 
& which he ſets out, and afterwards aſſigns an inconſiſtent 
breach, if under a ſcix. it ſhall be rejected.“ bor” 


ee As where the plaintiff declared upon articles; dated the 
—_— Joch of December, 1718, not to ſet up the trade of a baker, 
x Gra. 232. ffom the date of thoſe articles for ſo many years, and after- 


Wards aſſigned a breach, « That defendant did afterwards, 
to wit, 1/8 of May, 17 18, follow a trade.“ e incon- 
fene with the articles, was rejected. 


5. « Where a covenant is in the e that it, 
© where the covenantor undertakes for one of two | things, 


* breach ſhoujd be aſſigned as to both. 


Sherwood v. As where the defendant covenanted that he 3 not take 
1 ee —_ without the aſſent or aſſignment of the leſſor or aſſigus: 
eck 45% it was held not ſufficient to ſay that defendant took wood 
without the aſſignment of leſſor, or his aſſigns; or it might 
be with fbeir An, and ſo no breach.  - 


1 4 But where: the. covenant was « to nay or "cauſe wo, be 
Walby. 'paid,? that the defendant had not paid, was held. to a 
, 2 "tae breachs ſuciertly, without, Ens 4 or cauſed to 


4 - 


> 


paid * 
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paid“ for if the deſendant had cauſed to be paid, he had 


paid. 0 


« But where the covenant is founded on the contin- 


« gency of two things, and that which ſhall fir? — 
« the plaintiff may declare, on a breach ariſing from the hap- 


« pening of one of them, without making any mention of 


As where the plaintiff declared on a covenant, whereby Loggin v. Lord 
it was agreed, that he ſhould deliver to the defendant a Orrery. 


301. 


mare, and the defendant was to pay for the ſame twenty * Lord Raym. 


guineas, at the death of his mother, or day of marriage, 
whichever ſhould firſt happen. It was adjudged, "That it 
was ſufficient, in declaring on the covenant, to ſtate he 


happening of one of the contingencies, without ſaying that it 
che #4 and that if even the other had happened firſt, 


the declaration was ſtill good; for the delay was the plain- 


tiff's own. e 
6. © Where the action is for breach of covenant by the 


« act of a third perſon, the declaration ſhould ſet out, that 


the breach was by ſuch a perſon, under a claim M title, or 
« by lawful af : for the covenant on the part of covenantor 
« does not extend to the illegal acts of others, who are them- 
FB d 


As where the leſſor covenanted that the leſſee ſhould Lanuing v. 


hold the lands diſcharged of payment of tithes, and the 
breach aſſigned was, a recovery of them in an action b 


ful, or the tithes due: for the covenant did not extend to ille- 
gal ſuits, : „ TOTES 


« The queſtions under this head are thoſe which for the 


« moſt part ariſe under the expreſs covenant for quiet enjoy= _ * 


© ment, or the covenant in law under the demiſe, and an ex- 
“ pulſion by a third perfon.” | 8” (28 A on ST 


The declaration therefore ſhould always ſtate the 
« diſturbance or eviction to be by a perſon by claim of title, 
& and not of title only, but of good and elder title; for per- 
< haps the eviction might be by a perſon claiming under the 


EC [eſſere himſel, LP. 


Cro. Eliz. 917. 


the parſon. It was held on demurrer, That the breach was 
ill aſfigned, becauſe he had not alledged that the ſuit was lato- 


- Therefore, where. the plaintiff declared on a demiſe of Nokes's cafe. 
2 houſe in London, and covenant that the leſſee ſhould en- 4 Co. 80. b. 


without: eviction from the leſſor, or any claiming under 
and breach aſſigned, “ That one Savery had recover- 


ed the houſe in ejedtment by verdict, and Expelled the 
e | | | _. plaintiff: 


7 * 5 
1 2893 
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plaintiff: On demurrer, it was adjudged, That although the 
recovery was by verdict, yet that the plaintiff ought to have 
ſhewn that Savery had elder title: for N the cove- 
nant in law was not broken. FEY | Rr | 


- ft 


2 Lev. 37. & But it is falcient in ſuch a caſe, to afgnc the breach by 
Wes « act of a perſon claiming by elder title, without ating — 0 
« that title is; for perhaps the plaintiff may not know the 
ce title of the perſon expelling him: or ſtate that he av 
c“ him by legal proceſs.” 


ma 282 


Fend , er. And therefore, if it appears from the Ac I | 
| py 5 that the claim was by elder title, and not under the 
4j. plaintiff himſelh, it is good, without ſetting it out as s elder 

title. 


Proctor v. New- As where . deſendant decked on a demiſe to him for 
ton. ear, and the breach aſſigned was, that J. S. who had 
N at. by virtue of a demiſe made to bim 1 the ſe 15 land, before 
that made. to the plaintiff, had entered and evicted him ; it 
was held to be well, on motion in arreſt of judgment; for the 
title appeared ſufficiently to be an welter one, "nd not under 
the plaintiff. 


Force v. vines. And ſo where the breach is 171 . included in the 
1 Roll. Rep. ar. « covenant, it is not neceſlary to ſtate any title as to him, for 


9 « the action is founded on the covenapt itſelf.” 


5 As where the leſſor covenanted, « That during the term, 


neither he, his herrs or executors, ſhould interrupt the leſſee;” 
and the breach aſſigned was by entry of the executors of 
the leſſor, it was held, That no title need be ſet out as in 
hams they being included i in the covenant on the part of the 
leſſor 


Smith v. Sharp. 7. How far the breach ſhould be ek as affeQtin 15 
1 Salk. 139. fignees, the diſtinction is ſettled in this caſe, wiz. That 
| where a thing is to be done by a man or his aſſigns, the 
breach muſt be in the disjunctive, that it was . ne by 
him or his aſſigns: But where the act is to be done to a man 
or his afligns, it is ſufficient to aſſign the breach, that it was 
not done to him, without mention of his aſſigns. 


hut it ſhou!d ſeem that the rule here laid down, is only 
the caſe where the action is not againſt the firſt covenantee 
& or leſſee,” 


Gyſe v. En. For where the covenant was on a leaſe to the defendant, 
x 8tra. 228, by why he covenanted, be, his heirs and aſſigns, 77 
ä vear, to plant eight crab- ſtocks; and breach 
he had not planted ach 2 year; & was held un br el, 

| Without 


cm ---. yt 


without mentioning his aſſigns : for the action being againſt | 
the firſt leſſee, an aſſignment was not to be preſumed, 


So where the defendant covenanted for himſelf, his heirs Mayor of Lon- 
and aſſigns, to pay rent, &c.: and the breach aſſigned was, don v. Sir Fiſher 
that he had not paid without ſaying & or his aſſigns, the Tench. 
court held the breach well aſſigned; for they would not pre- _ 1733. 


B. 
ſume an aſſignment. Buller N. P. 


In declaring againſt an aſſignee the plaintiff may declare 164. 
againſt him generally as aſſignee, without ſetting out the meſne Lovelaeh 


Sorrell. 
aſſignments, for perhaps he may not know them. Mod. Caſ. 29. 


3. © If the plaintiff, in declaring in covenant, ſhould ſtate 
« the eſtate under which he derives his right to the action, 
« and he miſ-/tates it, it is his error.” 


The plaintiff, in ſtating his title in this caſe, ſet forth, polyblank v. 
That one Strobridge, who was ſeiſed in fee, made the leaſe Hawkins. 
in queſtion, and that on his death the eſtates in reverſion Doug. 314. 
deſcended to the wife of the plaintiff, as his heir at law, | 
whereupon he (the plaintiff ) became ſeiſed of the reverſion, 
as of freehold, in right of his ſaid wife. On demurrer, the 
declaration was held to be ill; for from his own ſhewing, the 
| eſtate he had was in him and his wife, in right as of fre, and 

not as ſtated, _ | | 


But it was agreed in this caſe, that the plaintiff need ſet out Aleberry v. 
no title, but declare generally & quod dimiſiſſet:“ and it was Walby. 
there ſettled, That where he had ſet out the title imperfectly r f 329: 

(as in not regularly 3 out a deſcent, by omitting the? 
perſon under whom plaintiff claimed) that this was e Fig 7 
and could be rejected. But, if the title had been ſtated 
wrong, as in the laſt caſe, 1t had been error. 


9. © In covenant, to pay a ſum certain, there can be noa 
« apportionment of demand, for the breach muſt follow the 
« covenant, which is entire.“ . | 


Therefore, where the plaintiff declared, on a charter-par- Rea v. Burnett. 
ty, whereby the defendant covenanted to pay the plaintiff 2 Lev. 124. 
ſo much, viz. 3l. per ton for goods imported, and aſſigned | 
a breach in not paying for ſo many tons, and one hogſhead : 
On demurrer, the breach was held to be ill aſſigned in 
charging for the hogſhead, the covenant being only fo 
much per ton. But aliter, had it been to pay ſo much per ton 
ſecundum ratam. | „ 


80 where the covenant was, that the defendant was Neewter v. 
to take the plaintiff for his clerk, and allow him 28. per Gueſt, | 
quire for what he ſhould copy; and breach aſſigned the Allen 19. 
non-payment for four quires and three fheets:; judgment 

2 = | a . was 


E ogra nn no rear IE n ef rote — ——— 
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was, in this caſe reverſed; * Aren e be no apportion- 


ment for the three ſheers, .. nffgnls ©: op} 


Vernon v. Jei- 


2 Stra. 1146. 


. 
Bul. N. P. 158. 


But where the plinüff f. * . more than the con- 


tract will ſupport, he may enter a remittitur for what he 


* claimed too much, and take judgment for the reſt, 
"where the demand is not ſettled to a certain amount by 


the deed, but depends on ſomething extrinſic; ; for if the de- 
mand is fo ſettled, as if it be a covenant to ys 20l. there c. can 


be no remittitur. 


10. Where there is a joint covenant by ſeveral, all 
ſhould join in the action, or on Semayerer on oyer it will 


be bad. 


But if any named in the ailemare have not ſcaled it, 
they ſhould be excluded by an averment to that effect. 


But advantage muſt be taken i 8 5 in abatement, 


if the action is brought againſt part only of the cove- 


Barker v. 

Damer. 

1 Salk. 80. 

1 Show. 197. 
Ke. 


Crookhay v. 
Woodward. 
Hob. 217. 


=—_—_ cw 


nantors. 
11. e for non-pa ene of rent re be brought 


where the lands lic, R_ the rent be made payable in 
another place. As here where the lands lay in Ireland, and 


the rent was reſerved to be paid in London, it was 2 Fg 
That the action ſhould be browght 2 in Ireland. | 


But debt for rent, where it may be brought, Vid. ante, 212. 


12.“ Where the plaintiff cannot ſue on a breach of 
« covenant, without ſome previous circumſtances to be 
« performed, the declaration ſhould aver the ani hor of 


& them.“ 


As where the Silas rend to atisfy the lin- 
tiff for all ſums of money which the defendant's ſon ſhould 
embezzle while apprentice to the plaintiff, within three 
months after proof and requeſt made, the declaration laid only 
the embezzlement and requeſt, but not the time or proof. 
The plaingif had a dick! but judgment was er for 
one. wt. 3 

2. or uE PLEADINGS ON THE PART or THE 

18 " DEFENDANT. Fg: 7 


Theſe a are, fl. 1 2. Other dercn in bar. 


Nil habuit in tenementis. 4. Non eſt factum. WE 279 
and eviction. 6. A releaſe, 7. Accord and fatisf; | 


A tenden and refuſal, Nee diſtreſs. e 
It. Berg. e r | 5 
15 Of 


3 


8 
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6 „ Of the Plea al Performance. "© 


As to which hw, I. & If all the covenants in an inden- Co. Litt, 203-b. 


« ture are in the affirmative, the defendant may plead per- 
« formance generally: but if any are in the negative, he muſt 
« plead. to them ſpecially (for a negative cannot be PO. 
ed) and to the reſt generally.” 


And if he pleads otherwiſe, on demurer the defendant — v. 
each 


Cro. Bliz. 691. 


thall have judgment. 


Therefore where the defendant 1 by charter- Laughwell v. 
party, that he would ſail from the Thames to ſuch a place in Palmer. 


_ and the words were, © That he decederet procederet, 

et non deviet, he pleaded performance generally, and it was 
held ill ; for there was an expreſs negative covenant © that 
he ſhould not deviate,” to which he ſhould have pleaded ſpe- 


| mig ave deviated, 


covenants might be negative. 


I Sid. 87. 


1 4 for though he ſailed from the — to Spain, he 
t h | 


And the caſe is the ſame in debt on a bond for 3 Ellen v. Bate, 
of covenants. Performance is a bad yo: for ſome of the Alleya 742. 


2. © So if any of the covenants is in the agent. de Co. Litt. 303. b. 


« muſt few which he has performed.” 


So where the covenant is for the act of a ſtranger, per- Show, I. 


« formance and is a bad plea, it * N ow per- 
_ © formed.” 


2. Of the Plea of other Covenants in Bar. 


1. „A covenant in one indenture ſhall not be pleaded i in 
bar to a covenant in another indenture, except ſuch be a 


« defeaſance of the former ; ; for N * injt uries __ not 


« be equal.” 


As where the plaintiff declared, That the defendant, by Gawden v. 


indenture, covenanted to pay to the plaintiff 300l. per ann. 
fo * as his wife ſhould live with and be ſupported by 
the plaintiff, and the action was for one quarter's ſalary. 


The defendant pleaded, That afterward, there was another 


indenture made between the rep that whenever the 
ſaid defendant and his wife ſhould come and cohabit 


D 


2 Vent, 217. 


ther, that the allowance ſhould ceaſe; and pleaded further,. 


that they did cohabit. On demurrer, it was ruled to be a 
bad plea, and that the defendant ſhould have an action on his 


indenture, but could not plead it in r der of a coveaant in 1 


2 
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Clayton v. Ky- But a defeaſance by another deed may be ſo pleaded in 

py e La- bar; but the ſecond deed muſt pear to be intended to 

Ay _ operate as a defeaſance, and contain proper words for that, 
purpoſe, © as reciting the firſt _— and ons 7 it to be 


and 575. 
„ thereby void. 


| 1 5 2. But one covenant in a deed may be . in 5 to 
4 a covenant in the ſame deed; for the ſenſe of the parties is 
« to be collected from the whole of the deed.” 


As in covenant for rent, the defendant was awed to 


Johnſon-v, - 


. another covenant in the ſame indenture, that he (as 

1 Lev. 162. - * might retain ſo much of the rent for repairs and 
3. Of the Plea of Nil habuit in Tenementis. 

Heath v. && In this action the defendant cannot plead; nil habuit fene 


Vermeden. & mentis; for the indenture is an eſtoppel. 


Lev. 146. 
15 ” | « So neither ſhall the | defendant plead a plea which 

amounts to nil habuit in r, Gough not fo in 
- cc terms. 3, 

' Palmerv.Ekins, As where the plaintiff declared, as nee of the rever- 
2 Stra. 8179. fion from one Palmer who had by aig demiſed the pre- 
| miſſes in queſtion to the defendant for twelve years then 
unexpired; the defendant pleaded, That ten years before 
the making of the leaſe to him, that Palmer had ſold the 
reverſion in fee to one Bragg, and traverſes the ſeiſin of 
Palmer, as alledged by the plaintiff. To this plea there 
was a general demurrer, and the court reſolved, 1. That 
the defendant's plea was tantamount to nil habuit in tene- 
mentis; for it denied the ſeiſin in fee in Palmer, who had 
demiſed to him by deed, and ſo was bad in law. 2. That 
the plaintiff, who was aſſignee, ſhould have the benefit of 
this eſtoppel, which runs with the land. 3. That the eſtop- 
pel need not be replied, but ſhould be taken advantage of on 
demurrer, and that the plea in the preſent caſe mm” bad on a 


e demurrer. 
| 53 24s Of hy Plea of Non elt Factum. | 
„„  *þ, What the defroduct pleads non of faftum, he cannot 
Eaſtabrook. controvert the leſſor's title; for the iſſue is only on the ex- 


— r N 


1152. 1 
2 Co. 28. 2. 4 The defendant may, under this plea, 1 he "Ac 

EYE « "of the covenants in the deed have b&n altered or eraſed, 
. « or he may plead | it of for if any covenant be altered or 


* 
3 «- 4 4 ia 


. deed remains no longer the ſame. 
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ales the whole deed is 2 for the Jeed i is a com- 
plication of all the covenants ; 10 that by changing any, the 


5. Of the Plea of Entry and Evidtion. 


e This is a good plea in covenant, but it muſt be pleaded 
« to be fuch, as di fables the defendant from PETER bis 


«K covenaut.” 


For where the leſſee 8 to build an houſe UPON Barker v. 
the land within ten years, and he. aſſigned the term; on Fletwell. 
action brought for non-performance, the defendant pleaded, Godb. 69, 20, 
That the leſſor had entered and held poſſeſſion for part of 
the ninth year. Per cur. The defendant ſhould have ſhewn 
that the leſſor entered by wrong, and held him out, fo that 
he could not build; for perhaps the leffor's entry might have 
been lawful as for non-payment of rent, which in fact was the 
cafe, 


So where the covenant was by the leſſee to drain ſuch wa- Carril v. Read. 
ter out of the land before ſuch a day, and on covenant for Cro. Eliz. 374. 
non- performance, he pleaded, that — the day, leſſor had DE 
entered and expelled him, and continued in poſſeſſion till after 
the day. This was adjudged to be a bad plea; for it was a 
collateral act, and he ſhould have ſet out 5 he was 1 
vented by the leſſor.” | 
« For if the covenant could be performed, an entry ſhall 
« not excuſe the non- performance.“ 


As where, on a demiſe of a meſſuage, with the appurte- 8nelling v. 
nances, the defendants covenanted to repair, and breach aſ- Stagg and 
* in not repairing; the defendant pleaded an entry by the Andremes'- 8 

2 t back-yard of the meſſuage. The court held Cut * NB.” 
this to be no plea ; for an entry into the back-yard could not Buller N. P.165. 
ſuſpend the covenant to repair the meſſuage, of which he was 
ſtill in rene . by ſuch entry the rent was fuſ- 
pended. 


6. Of the Plea of a Releaſe 
[ | 
2 before a covenant is broken the covdivingee releaſes to him Co. Litt. 292. b, 
all actions, x and guarrels, this doth-not diſcharge the co- Eccles v. Lam- 
venant itſelf ; becauſe that at the time of the releaſe there Was bert. | 
no debt, duty, or cauſe of action. | _—_ * 


But in that caſe, a releaſe of all covenants is A good dif. 
Charge of the covenant before it is broken.” 


But wherever a diſcharge is pleaded in the nature of a R p 1 
releaſe, the defendant 2 nh it to be by deed, or it = n 
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be bad; for as the covenant is W Ne by deed only ſhall it 
be diſcharged. Blake's caſe, 6 Co. 44, a. | en 


Middlemore v. And note, That where a covenant runs with the land, and 

_ oz. the leaſe has been aſſigned, the covenantee cannot releaſe a 
7 Rall. Abr 481. covenant after it is broken, and action has been brought by 
. the aſſignee; for the right of action is then attached in his 
perſon. But if the covenantee had releaſed before a breach 

or action brought, it had barred the aſſignee even for a breach 


in his own time. 
J. Of the Plea of Accord and Satisfaction. . 


6 Co. Blake's 1. * Accord and ſatisfattion is another good plea in cove- 
caſe, 43. « nant: For though this action is founded on a deed, and a 
&« deed can only be diſcharged by a deed, yet this is a good 

« plea; for it is not pleaded in diſcharge of the covenant it- 

& ſelf, but only in diſcharge of the damages, for the covenant 


4 95 


Alden v. Blague. As when to breach aſſigned on a covenant, the defen- 
Crs. Jac. 99. dant pleaded an accord or agreement, © that the plaintiff 
ſhould take thirty ſhillings in ſatisfaction of all damages; 
it was on demurrer ruled to be a good plea, for the reaſon 
above: For in every action where damages are de- 
mandable by way of amends, accord is a good plea in diſ- 

- Charge. | | 


2. & But it is only a good plea where there has been an 
actual breach; for not till then are damages claimable.” 


Snow v. For where the plaintiff declared, that in conſideration 
Franklin- that he would permit S. P. to enjoy a farm at Chip/ham for 
Lutw. 358. one year, the defendant covenanted to pay the rent of 721. 
| per ann. and alſo 200). then in arrear; and the breach aſ- 
ſigned was, the non-payment of the rent. The defendant 
pleaded, that before any cauſe of action did ariſe on the cove- 
nant, that it had been agreed between him and the planitiff, 
that the plaintiff fould take 3ol. in diſcharge of all covenants: 
. which the plaintiff had accepted. On demurrer, this plea 
was held to be a bad one, for at the time there was no cove- 
nant broken, and accord and ſatisfaction is no good plea, 
except in diſcharge of damages for a covenant actually broken, 
or damages ſuſtained. 1 


Carter "In 8. Another plea is, that of tender and refuſal. But in this 
— action the damages, not the debt being the thing in demand, 
o 187. it need not be pleaded with an uncore i.. 


9. In 
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9. In covenant for non-payment of rent, the defendant Hare v. Saville. 
cannot plead levied by diſtreſs ; for that is a confeſſion that * Brownl. 273. 
it was not paid at the day, to which time the breach refers; 

but riens in arrere, or payment at the day, will be a good 

plea ae, pA 0 

10. Infancy is another good plea in this action; for an in- Gilbert v. 

fant cannot bind himſelf by deed, except for neceſſaries. Fletcher. 

This action was covenant againſt an apprentice, brought on Co. Car. 129. 
the indenture, and held not to lie, he being an infant. „ 


11. If the defendant has leave to plead double, under pith v. Miller. 
ſtatute 4 and 5 Ann. c. 16. he ſhall not be allowed to plead Gilb. Rep. 133. 
inconſiſtent pleas, as non ef factum, and a condition prece- 9 
dent. | | 

12, The plaintiff and defendant being joint leſſees of a Mayer v. 
leaſe, the plaintiff releaſed his part to the defendant, who Steward. 
covenanted to repair, pay rent, and indemnify the plain- 4 Burr. 2444. 
tiff. On covenant brought, and breach aſſigned as to all, 

the defendant pleaded bankruptcy, it was adjudged, That this 

being an expreſs and collateral] covenant, was not diſcharged 

under the bankruptcy and certificate, for it was-not a debt due 

at the time of the bankruptcy, and ſo could not be proved 

under it, AG ESA T2, 


4. OF THE EVIDENCE IN THIS ACTION. 


I. © Where the plaintiff declares in covenant on any deed, 
4 he ſhall not be allowed to go into evidence of any matter 
& out of the deed to ſupport his action; for the proof muſt 
« correſpond with the declaration.” CS ps. 


As where the plaintiff declared on certain articles, where- Littler v. Hol- 
by he undertook to build two huuſes for the defendant land. 
by a certain day (the 2½ of April) in conſideration of which 3 Term Rep. 
the defendant undertook to pay the 1 F 
breach aſſigned in the non-payment, and averred perform. 

| ance, the defendant pleaded that the plaintiff had not finiſh- 
ed the houſes by the 1ſt of April, on which iſſue was joi 
ed: at the trial, it appeared that the parties had by a . 
ſequent parol agreement enlarged the time, and that the 
work was finiſhed within the time ſo enlarged; this evidence 
| was held to be bad to ſupport the declaration, and the plaintiff 
be non-ſuited z which the court on application refuſed to ſet 

we, oo * | | 
2. „If the plaintiff aſſigns a breach generally, and 
4 afterwards narrows it to a particular matter, he aal be . 
confined to give his evidence to ſueh particular matter 
CC only.” N " ; > 1 d 


As. 
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Harris v. As where the breach aſſigned was © That the defendant 
. had not uſed the demiſed premiſſes in an huſband-like 
hey . manner; but, on the-contrary, had committed great waſte, 
| ſpoil, and deftruttion ;- it was adjudged, that the evidence 
ould be confined to the commiſſion of - waſte, &c. and that 
the plaintiff ſhould not be allowed to go into evidence of the 
not uſing the land in an huſband-like manner if that did not 
amount to waſte. - FGDOE TRY 0 THT ( 
Bell e. Harwood. 3. Where the queſtion is reſpecting the time of a demiſe 
3 Term Rep. from A. B. where both parties admit his title, he may be a 
5. - . witneſs; for this verdict cannot be given in evidence in any 
action, either for or againſt him. | | 
Having now conſidered the nature of this action and the 
- pleadings and evidence on it, the ſubſequent proceedings now 
alone remain, the Verdict and Judgment: but-T ſhall pre- 
viouſly mention this cafe relative to payment of money into 

court. e ETD | | 


* 


Fullwell v. Hall. Upon a general count in covenant, money cannot be 
2 Black. 837. paid into court; for the action is for damages, which are 
Walnouth v. "Pai | , Ms 

fon: aka uncertain. But on a ſpecial count for a liquidated ſum as for 
2 Barn. 229, Tent, or for 5]. per acre for ploughing meadow, the court 


will allow it, 
5. OF THE VERDICT AND. JUDGMENT. 


Vivian v. Cam- 1. Where covenant is brought, and breach aſſigned the 
ion. niet repairing of houſes according to covenant, the damages 
- T4T. ought to be fac as are ſufficient to put the premiſſes in repair at 
the time of the action brought; and to that purpoſe they 

ought to be applied. 5 | 


Farrer v. Snel- 2. In covenant for non-payment of rent at divers days, 
ing. which amounts to ſo much, and in the declaration the ſum is 
l 35T- mi{-caſt, it is not error, but the plaintiff ſhall have a verdict 
3 Bull. 155- for ſo much as is really in arrear. VV P 
1 3. Where the breach was affigned in two covenants, and 

Co. Eliz. 685. it appeared that for one the plaintiff had no cauſe of action, 
and for the other a good cauſe of action, ifſue being joined 
on both, and a general verdid found, and damages entire, the 

judgment was arreſted ; for, for part, the plaintiff had no 


cauſe of action. 


Porter v. Harris. 4. If covenant be brought againſt tuo, and there be judg- 
x Lev. 66. ment by default againſt one, and the other pleads perform- 
ance, which is found for him, the plaintiff ſhall not have 
judgment againſt the other; for, on the whole, the plaintiff 
— no cauſe of ation EE oe 


7 | „„ 
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F. In covenants perpetual, if they be once broken, and an Swan's cafe. 
action brought on the covenant and judgment for the plain- Cro. Eliz. 3. 
tiff, this judgment ſhall ſtand; and in caſe of a future breach, | 
plaintiff may have a ſcire facias on this judgment without 
bringing a new writ. | 27 . 


And after a judgment by default, a writ, of inquiry exe- Chauntflower . 
cuted, and damages aſſeſſed, the defendant may move in Prieſtley, et. al. 
arreſt of judgment. * py " oe 

Hz. 914. 

And Note, That where there is a ſpecial penalty in a cove- winter v. 
nant (as a charter-party, ex. gr.) the plaintiff may either go Trimmer. 
for the penalty and reſcind the contract, or bring an action = Black. Rep. 
on the caſe for breach of contract, and waive the : penalty; 35 
in which caſe he may recover more than the penalty. 
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CHAPTER IV. 
The Action of Aſſault and Battery. 


1. 4 SSAULT is the unlawful PHE upon the perſon 
« of any one, by the o of er or attempt to boat, tho 
« without touching the perſon : As by raiſing a ſtick or fiſt to 
< ſtrike, att, Tek a blow at a perſon, but miſſing him: 80 


« lying in wait, beſetting one's. houſe, is an aſſault in law.” 


But words alone will not make an aſſault, though, wh 
might otherwiſe be deemed an aſſault, words might explain 
away: As if a perſon lays his hand on his ſword, as 

to draw it, this might be deemed an aſſault ; but when the 


added, If this was not affize-time, I would not take 


ſuch language; ;” theſe words explained may the ak 
aſlanlt. 


« Battery is the actual bi of violence to the per- 
« ſon, as, by beating, ftriking, puſhing violently, or doing 
« any ſuch injury, in an angry or ſpiteful manner.” 


Under this head too falls mayhem, which is a more bein- 
« ous kindof battery ; that of wounding and depriving a per- 
« ſon in conſequence of it, of any member neceſſary far his 
« defence; as an arm, hand, eye, &c. 


In this action I ſhall conſider, I. What ſhall confines an 


0 aſſault and battery: 2. What ſhall excuſe it: 3. The plead- 


ings on the The of the plaintiff and defendant : 4. The evi 
dence: 5. he verdict, "_ and colts. | 


I. WHAT SHALL CONSTITUTE AN ASSAULT | 
{ +... 7+ > AND BATTERY, 


1. 4 The act W the 2 to the plaintiff need 


. — nl, ou _ Mn a ut a or wad of the defena- 
„ ant; 
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« ant; for any wanton act by which another perſon or * 
« cauſes a battery, will ſupport this ation.” 


As where the defendant threw a lighted ſquib into the Scot ex-Shepher 
market-place, which being toſſed from hand to hand, by 3 + 2 
different perſons, at laſt hit the plaintiff in the face, and. put 892. 8. IC 
out his eye. This action was adjudged to lie againſt the * * 
_ defendant, though the injury was not cauſed by the imme- | 


diate act of the defendant himſelf. 


So, if a perſon puſhes a drunken man againſt another, Sh Shore v. Love- 
and hurts him, this is actionable, as an aſſault and battery, joy. coram Lee, 
But if the defendant intended to doa — 5 act, as to aſſiſt him G fave Y 
in going along the ſtreet without he and 1 in ſo doing © an Bulle 
: injury IS done, he will not be — 5 


2. K To conſtitute an aſſault the injury ſhould he iI Weaver * 
er proceed from want of due rare; & for 15 not wilful, and Ward. 
« done without default, the action will not lie.” As if 4 Hob. 138. 
ſoldier at exerciſe, by accident, hurts his companion, it is | 
not actionable; but it would be otherwiſe if it N ky 
from ee or want of „ HO 213 OY I 


As if by a fodden fright an horſe runs away with his rider, Gibbons v ke 

| and runs againſt a man, it is no battery, and this may be Pepper. 

given inevidence on the general iſſue; but if any perſon bad 51, _ 4 
whipped the horſe, and made him run away with the rider, 22 C. 2 

and hurt a third perſon, or the rider him ſelf, 7 be would be 

Kable who had whipped the horſe,” 


3 « Where a perſon receives a bodily i injury in conſe 
4 quence of an act done by bis or own conſent, he jr not main- 
6 tain this action. „ 


As where two perſons layed at cudgels by — and pak. e. 23. 
one hurt the other, it was held to be no 28 ; for vero ti 
non fit injuria. 5 


« But in ſuch caſe the act 10 whence the i In pro- 
« ceeds muſt be lawful,” - ju 


For where, i in this aQtion, the defendant would have given Boulter v. Clerk 
in evidence that the plaintiff and he boxed by conſent, at Abingdon. 
from * whence the injury proceeded, it was held to be no 7747: 
bar to the action; for as the act of boxing is unlawful, * x6. 

the conſent of the 22 to _ could not eke the 


ajory.” et b | 
And i in this ws] it was held, That if one 83 a. 8 


to beat him, ſuch licence is void, becauſe it is againſt the Ollerton. 
peace z and the plaintiff had in this caſe A verdiet and Comb. 618. 


N 11 4.x . Fi "4d Jas 
: | a 


:$ 8 


_ 
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Hill v. Tempeſt, * And * That if two commit a battery, and « one of them 
Oro. Eliz. 145. dies after FO rer 1 ſhall the aQtion continue 8 
wp _ 2. WHAT SHALL, EXCUSE OR jus TIF x THE 
DEFENDANT IN THIS ACTION. 


1. & Wherever a perſon i is acting under any authority given = 
* as him by law, that ſhall be a ſufficient juſtification. . 


1 e. 5 As x. «If an officer has a writ or warrant againſt a per- 
6. - @ fon who will net ſuffer himſelf to be arreſted, he may — 
2 "« a beating or even We in the ee to arre 


r him.” 
Williaps v.. - | But a Ann cannot be juſtiſied by an arreſt nk it will 
Janes. ah juſtify the aſſault; for to juſtify a battery, reſiſtance 
Titley * or an attempt to reſcue himſelf out. of cuſtody, ſhould be 
Foxhall. ſhewn, unleſs it be by way of nulliter manus impoſuit, in 


Trin. 31 Geo. 2. which way alone the defendant may juſtify . the in | 
8 P. 19. without ſhewing any reſiſtance or attempt to reſcue. | 


Bateman v. And where a perſon juſtifies an aſſault and battery by 
Woodcock. virtue of a ſheriff's warrant, he need not /bew the warrant ; 
Cro. Jac- 37% for that muſt be returned to the ſheriff, 


ms Fe So in the exerciſe of his _ a OW Ren 3. may 
Planner. taking off the hat or laying hands on a perſon who is 
ro 1 2 in church, and turning him out for di iſturbing the 
| INEEBE) but it muſt be by a molliter manus rapofuare; 


TY = 3. So the defendant may juſtify even a mayhem, if done 
— . by Fr as an officer of the army, as a puniſhment to the plain- 
Hill. 11 W. 3. dk or di iſobedrence of orders, or other military crime + and the 
per Trebx endant may give in evidence a petition by the plaintiff to 


C. 
. P. xo. à council of war againſt him; and if by their ſentence the 
Ball mY petition was diſmiſſed, * is concluſive evidence for the 


defendant. 


: +4 A man may juſti inſt any one who aſſaults his 

N „fe, parent or nr uh ap al any 90 a eka, jul- 
1 rg. tify an aſſault in defence of her huſband. A ſervant may 
4 1 in like manner juſtify an aſſault in defence of his maſter; 
* but a maſter cannot juſtify an aſſault in defence of his ſer- 
amen quzre Vant *: for the maſter may have an action againſt the 
Vid. 3 Bac. perſon who beats his ſervant, with a per quod ſervitium 
Abr, 568. 23 the ſervant © can ; have: no ſuch aftion for beating 

his maſter, 


Same caſe. 5. So one may juſtify the battery of a perſon _ 4 ä 


7 vours e to di 7415 ſs him of his lands, or to tate mw 


„ 
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his goods + but in the caſe of an entry on the lands, it muſt 

not be juſtified as a battery, but as a melliter nanus im- 

poſuit, | | AS TUFTS LIM 


vs 


- — » 
— 
. 
* 
. 


And where the injury is a mere breach of a perſon's Green v. God -· 


cloſe, the defendant cannot juſtify a battery without a requeſt d 


to debart : but it is otherwiſe if one breaks down a gate, or 
enters vi et armis ; for there it is lawfulto oppoſe force with 


6 3 


ard.- - 


Salk. 641. 


6. A parent may give reaſonable correction to his Hawk. P. C. 
« child; a maſter to his ſervant or apprentice; a ſchoolmaſter 130. ; 
« to his ſcholar, or a gaolerto his priſoner.” All theſe, there= 


fore, are ſpecial juſtifications. | 


Wherever the aſſault or battery has proceeded from 
« the plaintiff's own fault, it is a ſufficient juſtification for 


* 


the defendant,” 


| As where the plaintiff and defendant being at play, the Ward v. Ayre. 
plaintiff thruſt his money into defendant's heap; upon Cro. Jac. 366. 


which the defendant kept it, and then a diſpute and ſtrug- 
gle took place, which was the aſſault for which this action 
' was brought. The court held the defendant juſtified, and 

not guilty ; for the firſt fault proceeded from the plaintiff, 
as ſo a man might be made a treſpaſfer againſt his will. 


8. Under this head falls the moſt uſual juſtification 5 18 


this action, viz. „ That of ſon-aſſault demeſne, or that the 
« firſt aſſault proceeded from the plaintiff himſelf. ' - 


If the defendant proves that the plaintiff firſt lifted up Bull. N. 1 


his ſtick to ſtrike him, and offered ſo to do, it is a ſufficient 
= to juſtify his ſtriking, the plaintiff; for he need not 


* 4 


be diſabled by the blow. - 0 


y till the plaintiff has actually ſtruck him, for he might 


% 


« Byt there muſt be ſome proportion between the bat- . 
« tery given and the firſt aſſault; for every aſſault, how- 


« ever ſmall, will not juſtify an enormous battery.“ 


And the rule is laid down by Lord Holt, in this caſe, Coche 
who, held, That the meaning of the plea of ſon-aſſault was, Smith. _ 
that the defendant flruck in bis own defence; ſo that if A. ſtrikes 2 Selk. 642. 


B. and a ſcuffle enſues, and the parties cloſe immediately, 


and in the ſcufle A. is even mayhemed by B. that is to be 


juſtified under ſon-aſſault: But if, upon a little blow given 
to B. he gives a blow in return, which mayhems A. that is 
not juſtified under ſon-qſſault demeſne : for the reaſon Why 


ſon- aſſault is a good plea in mayhem is, becauſe it might be 
ſuch an aſſault as would endanger the defendant's life. 
| Therefore, 


— 
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5. C. > Therefore, in this caſe the Chief Juſtice directed the 
x Ld. Raym. jury to give a verdict for the defendant in a mayhem, the 
_ aſſault being by tilting the form whereon the defendant 


- {us 
Francis v. Ley. But if the aſſault, | 


| | | as happened in a church-yard, ſon-aſ. 
 Cro, Jae. 367. ſault demeſne will not juſtify the defendant ; for the law fo ab 
| | hors violence in churches or church- yards, that it will not 
allow a man to ftrike there, even in his own defence. 


| 3. OF THE PLEADINGS. 
I. OF THE PLEADINGS ON THE PART OF THE 
PLAINTIFF, | | 


Michel A | x. The declaration in aſſault and battery cannot lay the 
Neal & ux. Offence on a day certain, and at divers other days and times; 
Comp. 838. for an aſſault is one individual act, a diſtinct offence, and 


cannot be laid with a continuanda. 


Amyon v. 2. The offence ſhould be charged fully and N 
Shore. and not by way of recital, as « whereas A. B. on ſuch a day 

2 Stra. 62T. made an aſſault.” This is where the action is by bill in the 

8 i King's Bench. þ 8 5 


White v. Shay, F or in the court of Common Pleas ſuch declaration would 
2 Wil. 203, he good ; for in that court the writ being ſet out in the de- 
galaration, helps the want of a poſitive averment. 


8 wa v. But if the declaration is ſo in the King's Bench, the defen- 
Hall. dant ſhould take advantage of it by ſpecial demurrer ; for it 
x Wil 99- will be good after a verdi. e 


Newton v. 3. For a battery of the wife, the huſband and wif 
Hatter. ſhould join in the action, and the damages be laid ad dam- 
= —_— num ipforum - firſt, _ the huſband is damnified by 
8 being put to expence for her cure, and in ſuing the action: 
Byles. and 2dly, Becauſe the action and damages ſurvive to the 
Sid. 387. 8. P. wife, to whom the injury had been committed. 5 


Newton v And therefore, where the action was by huſband and 
Hatter, ſupra. wife, for a battery of the wife, and laid ad damnum ipſius 
ed (viz. the huſband) the judgment was arreſted ; for ſo the 
damages would not ſurvive to the wife, they being reco- 

vered only to the huſband. So if the aſſault and battery has 

been committed againſt bath huſband and wife, he muſt bring 


his action alone for the injury done to himſelf; for the wife 

= | cannot join in an action for an injury done to the huſband: 

Cro. Jac. 655. and therefore where a joint action was brought for ſuch 
ee e ee eee 


| battery and damages ſeparately aſſeſſed the writ abated 
4. The plaintiff, in his declaration in this action, may Newman v. 
lay many things in aggravation, for which he himſelf _ : 
could riot maintain an action: As here, © for ig an af. 4 
fault on himſelf, entering his houſe, and aſſaulting his ſer- 
vants,” WW. e | ** 


5. If the defendant pleads e yt demeſne, and the king v. Phip- 
plaintiff can juſtify, he ſhould plead it; for he cannot give pard. 

tit in evidence under the general replication of de injuria Comb. 288. 
ſua propria. | he 


Note, In this action, as in all others founded on torts, if 
the battery has been done by ſeveral, the plaintiff may 
bring his action either jointly or ſeverally. e 


2. OF THE PLEADINGS ON THE PART or TEE 
To od DEFENDANT. 


1. To this action there are three ſpecies of defence: The Bull. N. P. 27. 
firſt is the general iſſue, not guilty; the ſecond, matter of ex- 
cuſe, as, that it was done by accident, and without the de- 
fendant's default, &c. which may alſo be given in evi- 
| dence on the general iſſue ; the third is a juſtification, which 
inſiſts upon ſome matter which made it lawful for the de- 
fendant to make the aſſault. But a ju/tification muſt always 
be pleaded, and cannot be given in evidence on weft iſſue, 


as upon the general iſſue he cannot give ſon-aſſault demeſne Co. Litt. 282. b. 


in evidence; for it is a juſtification, and ſo of other cauſes 
of juſtification which we have treated of before. _ 


But where in an action for an aſſault and falſe impri- gingham v 
ſonment againſt the captain of a ſhip, who pleaded not Garnault. 
guilty; the defendant croſs- examined the plaintiffs wit- Sitting Lond 
neſſes as to expreſſions uſed by the plaintiff, which would Af. 1788. 
haue juſtified the impriſonment, they tending to create mu- 
tiny and diſobedience. Though this evidence was objected 
to by the plaintiff's counſel, yet the judge admitted it, 
holding as good evidence in mitigation of damages what 
was ſaid at the time; for every thing which paſſed. at the 
time was part of the tranſaction on which the plaintiff's 
action was founded, and he therefore could not be ſurprized 
by the evidence. 5 9 
2. If an indiciment has been preferred for the ſame aſ- 2 Hawk. 333. 
„ fault and the defendant confeſſed it, and a cognevit indic- : 
tamentum been entered on the record, it eſtops the defendant 
©. to plead not guilty to an action for the ſame offence,” 


3. If | 


% 


+ 
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coram Buller, I. 


Barſoot v. 
Reynolds. 
2 Stra. 953. 


“ goes to the whole.“ | | 


| the defendant pleaded, that he was con 


ASSAULT: AND BATTERY. 
3 If the defendant ju/tifies. the aſſault and battery, he 


muſt confeſs it, or, on demurrer, the plaintiff ſhall have 


judgment. 


4. 0 The plea ſhould go to the whole offence as charged 


4 in the declaration, or the plaintiff ſhall have judgment. 


« But if the plea is a juſtification, it ſhall go only to that 


« part of the offence of which it takes notice: ſon-ſſault 


For where, in treſpaſs for aſſault, banery, and wounding, 


for a miſdemeanor of the plaintiff's that he had laid hands 
on him, and carried him. to the ſtocks, gue gf eadem tranſ- 
greſſo. On demurrer, the plaintiff had judgment; for the 
plea is a juſtification, and goes only to the aſſault and bat- 


tery, but takes no notice of the wounding, which is charged 


in the declaration. 


« Neither is the general traverſe as to the reſt, ſuſh- 


« Cient.“ 


For where, in aſſault, battery, and faſe impriſonment, the 
defendant juſtified the impriſonment, under proceſs of an in- 


* ferior court, but ſaid nothing more than a general traverſe 
to the aſſault and battery, the plaintiff had judgment; for it 
was not ſufficient to juſtify the impriſonment alone, tho 
it includes a battery; but the defendant ſhould have plead- 


ed to the affault and battery, by ſhewing reſiſtance made 
to the arreſt, „ 8 


4. In an action againſt a ſervant, if he pleads a juſtifica- 
tion in defence of his maſter, he muſt plead it thus : © That 
the plaintiff would have ſtruck his maſter if he had not 
interpoſed, and ſtruck the plaintiff, prout ei bene licuit.“ For 
the ſervant can only ſtrike to prevent an injury, not by way 
of revenge; and therefore where the ſervant pleaded '« That 
the plaintiff having ſtruck his maſter in his preſence, that 


he in his maſter's defence ſtruck the plaintiff,” the plea was 
held to be ill on demurrer, for the aſſault on the maſter 


might be over when the ſervant ſtruck the plaintiff, 


L.eward & ur. 
v. Baſely. a 
1 L. Raym, 
Sho -- 


Watſon v. 
Thorpe & ux. 
Ero. Jac, 239, 


So in an action againſt the huſband and wife, the wife 
| = plead that plaintiff was going to wound the huſband, 


that ſhe, inſultum fecit, to defend him, and prevent the 
plaintiff from beating him. | OR. 

4 But in this vr any other plea, the wife cannot plead 
alone, the huſband muſt always join.“ . 
In aſſault and battery againſt the huſband and wife, he 

pleaded that his wife was aſſaulted, and that he in aid of and 


defence 


— , > MP . 


ble of D. and 


nn 1 , 
I * 4 3: * 
1 


\* 
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defence of her, aſſaulted the plaintiff, &c. She pleaded ſon- 
font demeſne. There was a general replication to both 
pleas of de injuria ſua propria, and damages entire; and af- 

| terward a repleader was awarded, for reaſon that the feme 
5 had pleaded alone, which ſhe could not do. | 


in an action for the 


5 6. & A former recovery of damages 
Ih « ſame offence is a good plea in bar.” 


« And if the plaintiff has once recovered damages for 
« the aſſault and battery, he cannot afterwards recover in 
« anew action, for any further miſchief or injury ariſing from 
« the ſame battery.” ä e 
As where, after the plaintiff in this action had recovered Fetter v. Beale. 
damages for the battery, a piece was cut out of his ſkull, in Salk. 11. 
conſequence of the former wounding, for which he brought ' 
a new action, it was held not to lie; for the battery itſelf is 
the ground of the action, and the injury the meaſure of the 
damages; but here the ground of the action was gone by 
the firſt recovery. e ; wy : 


So if a battery has been committed by ſeveral, and a re- Yelv. 68. 
covery had againſt one, ſuch recovery may be pleaded. in 1 5 
bar to an action brought againſt any of the others for the ſame 
battery; for plaintiff can receive but one recompenſe for the 
lame injur 7. . e Dy 

7. If the defendant juſtifies an aſſault and battery under Gray v. Hart. 

' a writ to the ſheriff; and warrant directed to him to arreſt 2 Salk. 517. 
the plaintiff, he ſhould ſet out from what court the writ 
iſſued, or it will be bad. Here he 1 under a writ re- 


turnable in C B. and it was held il]; for it might be a writ 9 
cout of the K. B. or county palatine, which cannot be re- 25 | 
turnable in the Common Pleas, th eb © ; _ 
8. By ſtatute 21 Fac. 1. c. 16, & all actions of aſſault | — 
« and battery muſt be ſued within four years; and this ſta- 5 8 F 
offs fp 5 = 

« tute muſt be pleaded in bar. : . 1 1 
Therefore where to this action defendant pleaded by Blackmore v. _ 
miſtake non culp. infra ſex annos, it was on demurrer held Tidderley. 0 a3 
to be a bad plea. 5 Rn, Sa kk. 442. 
9. The. defendant. cannot plead double under the ſtatute, 2 L. Raym. 1 
the general iſſue nat guiliy, and a juſtification; for they 1099. 8. C. it; 
are contradictory, ſince a juſtification muſt admit what the Palmer v- F: 
: b TO : wg . Wadbroke. = 
general iſſue denies. | + aw. $56. MH 
10. This being a tranſitory action, in which the, time or Co. Litt. 283. bk 
place are merely inducement, the place cannot be traverſed ; 8 
without ſpecial cauſe of . juſtification, . which extends to 2 wi 
ſome certain place: as if a conſtable of a town of another li 
1 | N county . | 
8 Bi 


n 
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| county arreſts the body of a man that breaketh the peace 


* 


"ence 


Per Pratt. ]. 
TI Stra. 68. 
1 Sid. 325. 


there, he may traverſe the county, but he muſt not cet 


there, but all other places faving in the town whereof he 
is conſtable. | op oi 1 
Note, By tat. 7 Fac. 1. c. 5, If treſpaſs in aſſault or 
battery is brought againſt any juſtice of peace, conſtable, 
&c.. for any thing in execution of 'their office, they may 
lead the general iſſue, and give the ſpecial matter in evi- 


4. OF THE EVIDENCE. 


1. OF THE EVIDENCE ON THE PART OF THE 
| E PLAIN TIFF. ee 


1. As the plaintiff in this action may alſo proſecute the 


defendant by indictment for a breach of the peace, it is to 
be known that the plaintiff cannot give in evidence in the 


Rex v. Warden action 4 conviction on an indittment for the ſame aſſault; 


of the Fleet. 
Per Holt. arg. 
Caf. K. B. 339. 


Weſtbrook V. 
Strut ville. 
I Stra. 79. 


Guy v. 
s Kitchener. ; 
| 2 Stra. 1 27 Is 


\ 


for it is a rule of evidence, that no verdi& ſhall be given 
in evidence except where the parties have been the 10g 

and in one caſe the King is one of the parties, and in the 
other the plaintiff: Nor is any thing to be admitted in evi- 
dence of which both parties have not equal benefit ; that is, 
ſuch as either party ſhould be equally at liberty. to give in 
evidence, in caſe it made for him. 5 


2. 4 The plaintiff was in a caſe of aſſault allowed to give 
&« in evidence what was felony.” | | 1 


As where in aſſault and battery, the defendant gave in 
evidence, that he was married to the plaintiff; and to take 


away that evidence, the plaintiff was admitted to prove 


that ſbe had another huſband living when ſhe married the 
ARE + ; 
3. In this caſe the memorandum was enerally of Mi- 


 chaelmas term, and ſon-aſſault being ple the fact was 


proyed at a day within the term: a caſe being made, the 


court held it well enough, for the plaintiff need have given 


no evidence on this plea, unleſs to aggravate damages; and 


the court will not nonſuit him, becauſe it is amendable by 


” 


a new bill. 


Downes v. 
Skrymſher. 
 Brownl. 33. 


2. or THE EVIDENCE ON THE PART OF THE 
i DEFENDANT. dee Ea; 
There is a difference to be obſerved between what may 
be given in evidence on the iſſue of ſon-aſau/t demeſne and 


21 


Were 


But in this, as well . of treſpaſs againſt 
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on not guilty.” If the defendant ſan-afſault demeſue, - 
and the plaintiff replies de injuria ſua propria, &c. the plain- 
tiff ſhall not be allowed to give in evidence a battery at 


another day and place than that laid in the declaration. But 90 
n not Jar} 4 the plaintiff may give in evidence | 
| an aſſault and battery at any time or place. 3 


2. In an action by huſband and wife, for a battery of the Dickinſon v. 
wife, on the general iſſue pleaded, the defendant ſhall not Davis. 


de allowed to prove or to go into evidence that · the T Stra. 480. | 4 
woman is not wife to the plaintiff; it ſhould be pleaded in e - 


abatement, that ſo the plaintiff might meet the objection 


fairly. 


5. OF THE VERDICT, DAMAGES, AND 
Fin, 2; 5; - 969 ON 5M 


s 


- lt previouſly to be obſerved, tlie im auen uf wy x Sid. 307. 


$ aſſault, in which it is apparent that the damages Raym. 74. | 
— 10l. the court, or any judge of the court, may give © 


leave to the plaintiff to ſue out a writ with a clauſe of 


ac etiam billæ, and hold the defendant to ſpecial bail. 45 
| I. OF THE VERDICT AND DAMAGES. 1 ; , 
1. In aſſault and battery, if the jury find upon the plea of Lit. 5 485. 
not guilty, the defendant guilty in another town, or at 
has 


another day, than the plainti laid, yet ſhall the plaintiff 
recover, for it is tranſitory. „ 8 


2. « As to the damages, it is a general rules, That the 


E plaintiff ſhall have but one recompenſe in damages, tho pes | Y | 


the aſſault and battery be committed by ſeveral, and 
though his action be brought either joint or ſeveral.” 


As where in aſſault and battery againſt two, one pleaded Crane and Hill. 
not guily, and the other ſon * demeſue, and both iſſues v. Hummer- 

ound for the plaintiff; it was held, That there gone. 8 
ſhould be but ſingle damages aſſeſſed. So where one defen- Sir j. Heydon s 
dant had pleaded ſpecially, and the plaintiff denturred, and caſe. $0 


had judgment on demurrer, it was adjudged that there ſhould xz Co 6, 3. 
de but ſingle damages aſſeſſed. e 4 © > RO 


| Therefore where the plaintiff declares jointly, the jury Rodney v. 
cannot ſever the damages ſo as to give greater againſt one gtrgde. 
than another. But if the juty find otherwiſe, the plaintiff Carch. 19. 
may enter a noli proſequi againſt all but one, and have judg- | 

ment againſt him. . ©. 


| * ſeveral, 


7 
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& ſeveral, the- jury may find foe guilty, and others not 


© guiley.” 


Eoſgrove v. Hill But in this caſe where the action is joint, and. no part 
— Trin. of the evidence applies to one, the plaintiff. muſt elect to 
Nane Proceed againſt the reſt, and that one have a verdict. But 
Mss. in ſuch caſe, if there was good cauſe to make him a de- 


W fendant, the judge will certify. FR 


Dare v. White 50nd ſo in 3 of —.— 
Aus. ury may e gu 
3 guilty ; and vice verſa. 


23 3. Where there has honn' 2 FE or wounding, the 
— Im. court may upon view encreaſe the damages, even though a may- 
| | bem was not laid in the declaration; but under the 3 

8. C. reſtrictions, viz. 1. The judge who tried the cauſe at N; Nik 
77 Prius, may not himſelf encreaſe the damages; he ought to 
codertiſy it by indorſing on the pgtea what maim or wound 
| Latch 223- „ proved: unleſs he is a judge of the ſame court 1 

the motion is made for increaſe of damages. 


hp: The plaintiff muſt always be preſent i in court when 
| | the motion is made for increaſe of damages. 


AW eee e 


* Fenn * 


+4 p on a motion to increaſe the dar » As | 
i vulneris, it ſhould be proved to be the ſame wound for | 


« which the damages were given.” 


Smallpiece v. For where the maim in this caſe was the loſs of an eye, 
— the court ordered the defendant and the witneſſes to ap- 
| Car. 2. C. B. Pear and be examined, and ſeveral of the jury who tried the 
Bull. N. P. cauſe, and it appearing that no evidence had been given at 


21. the trial of the loſs of an eye, the court would not increaſe 
7 the damages for * for new evidence ſhould not be ad- 


mitted. 

5. But where the judge who tries the caſe certifies or de- 
* clares that he is ſatisſied with the 1 the court 2 not 
T Will, 5. increaſe the damages. | 


— 6. In this caſe on a view of the party, and examination 
25. of the ſurgeon, ore tenus, in court, the e were in- 
2 creaſed from 111. 145. to gol. 


2. or cos rs. 


1K By ſtatute 22 and 23 Car. 2. c. 9. «In ions of 
6 Hy and SY if the gs recovered are under 
60 forty 


again huſband and wife, 


3. The manner of ae ſhould have been ſtated in 


» nd £An 2 Aw _ wa 
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6e forty -ſbillings, the plaintiff ſhall have no more coſts 

than damages, unleſs the judge ſhall certify that the af- 

« ſault and battery were ſufficiently proved ; and if any more 

« coſts are given, the judgment ſhall be void, and the de- 
fendant be acquitted, and have his action againft te 
« plaintiff for ſuch vexatious ſuit, and recover his coſts _ + ++ 
« and damages in any court of record. KL 


It ſeems not to be completely ſettled whether in a caſe Bejlap'+, 

of this nature it is diſcretionary in the judge to certify or Taylor. 

not: in this caſe Mr. Fuſtice Foſter held, That it was per- Ger on 
fectly diſcretionary to give or with-hold the certificate. Ms. | 
But it was there faid, That Fuſtice Wilmst had held 


otherwiſe. 


But, 1. The action muſt be folely aÞ action of aſſault —_ UE 
and battery to deprive the plaintiff of his coſts; for if it | 
« js cou with any other offence which does not re- 

« quire a certificate, and the defendant is found guilty, 
( that ſhall take it out of the ſtatute,” and give the plaintiff { 
« full coſts.” | | , 


For where in treſpaſs for an aſſault and battery, break - tours v. 
ing a ſtandard and roller, and taking and carrying away Read. - 
divers goods and chattels; the defendant was found guilty Trin. 7 18 
of all, except the taking and carrying away, and damages duct 4. N. 
found under forty ſhillings. On the queſtion ariſing con- 3 will. 322. 
cerning the « the court held; That though the aſſault 
and battery alone might require a certificate, yet that part 

concerning the breaking the ſtandard and roller not requir- 

ing it, and both making one cauſe of action, that the plain- 
15 ſhould have his full colts. F 8 


2. „But this matter to entitle the plaintiff to full coſts 

« where the damages are under forty ſhillings, muſt be 
„charged, and found as a ſubſtantive iſſue, and indepen- 7 
« dent of the aſſault; for where it is merely part or a con- 

« ſequence of the aſſault and battery, there ſhall not be 


« full coſts.” | | 


For where the action was for aſſaulting the plaintiff, , 1 
and tearing his coat, which the jury found to be a conſeguence Tolly. * 
f the battery, and damages under forty ſhillings, the plain- 1 Term Rep. 
tiff had no more coſts than damages. e „ 


So where the declaration was, that the defendant 2. nA 
faulted the plaintiff, puſhed him down on the ground, the ſhedd. 
ground being covered with water, whereby his coat was Sayers Rep. 91. 
wet Fold and he became ſick and weak: after ver- Buller N. P. 


dict for the plaintiff, and damages twenty ſhillings, there 389 Ga 
being ho. cette; the court held the plaintiff not enti- ES 


i tled 


—◻3 152 ” 
*. —_ — 
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fled to full coſts, for the ſpoiling of his coat was not a diftina 
thing from the aſſault, but an injury ariſing from the original 
cauſ ſe of action, and a conſequence of it. 


Clerk v.Othery,” So where the den was aſſault and ba te with a nec 


r Stra. 624. 


and of itſelf actionable. 


Page v. Creed. 
3 Term Rep. 
. 


non inſultum fecit on the plaintiff's horſe, and es under 


40s. the ſpecial matter as to the horſe was held not to en- 
title the plaintiff to full coſts, it being part of the fame of. 
fence. 8 3 ö | „ 

2. „Though another offence be joined as the conſe. 
4“ quence of the aſſault ànd battery, if that is an offence 
« in itſelf actionable, though the damages are leſs than 40s. 
« yet the plaintiff ſhall have his full coſts.” | 


As in treſpaſs Mr an aſſault and battery, of the plaintiff's 
wife or ſervant per quod conſortium or ſervitium amiſit, 
and damages under 40s. yet ſhall the plaintiff have his 
full coſts ; for the ſpecial — the giſt of the action, 


If the defendant juftifies, he admits the battery, and 
in ſuch. caſe no certificate is neceſſary to entitle the plaintiff 


1. to full coſts, if the are under 40s. ; for the judge 


could only certify that the affault and battery was well 


proved, which the defendant admits. But if the defendant | 
juſtiſies, and the plaintiff makes a new affignment; to which 


the defendant pleads not guilty, if the damages are under 
22 plaintiff muſt have a — to entitle him to full 
« But the juſtification muſt be both of the aſſault and 
< battery, in order to entitle the plaintiff to full coſts.” - 
For where in an action of treſpaſs for an aſſault and bat- 


_ the defendant pleaded firſt not guilty to the whole; 
an 


ſecondly, a juſtification of the aſſault only, and the da- 
mages one ſhilling ; it was reſolved, That the juſtification 
not going to the battery, and there not being any certificate, 
that the plaintiff ſhould have no more coſts than da- 
For the certificate under ſtat. 22 & 23 Car. 2. mult be 


that the aſſault and battery was well proved; not the aſ- 


fault alone; and therefore a juſtification of the aſſault only 


is not ſufficient. 


* _ © 4 
89 


were under 40s. yet ſhall the plainti 


4. And by ſtatute 8 & 9 W. 3. c. 10. 4 If the judge 


« ſhall certify that the treſpaſs for which the action was 


4 brought was wilful and malicious, though the damages 
ff have his ull 


© coſts.” 
a And 
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And where there was an aſſault only, and no battery, 


but that appeared to be wilful and malicious (as drawin 
ſword and attempting "IT: the plaintiff) L050 Chief ng. 


tice Willes ſaid, That 15 would certify under this ſtatute, 
in order to give the an his full . as the e 
were . 40. 


AS To CEFF® 10 THE DEFENDANT, 


battery, 3 Will 336 


By ſtat. 8&9 W. 3. c. 11. © Where there .are ſeveral | 


« defendants in an action of aſſault and battery, and one 
4 or more ſhall be acquitted, the . perſon ſo acquitted ſhall 


à be intitled to his full coſts, unleſs the judge. certifies that 8 


« there was reaſonable ground for making him a defend- 


« ant,” Ante 322, Coſgrove V. Hill. 


— 


2. By Rat. 7 ac. I. c. 5. In actions of aſſault, ba- 
4 tery, and impriſonment, brought againſt Juſtices of 


« peace, mayors, bailiffs, or conſtables, for any thing done by 
« ne of their I they have a verdi, 


9 colts.” 


or the 
« Ros.” —— or bs page they. yl have dou- 


For conſtruRtions on this Anegre vid pf, Ch: Top 


poſe. 


I And by ſtatute 21 Fac. 1. c. 12. the 8 of the 8 
laſt 23 are ee to p eee and e Y the 


* 
. * 
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G 82 5 ; _ — P 
5 0 S % 
* - . x F 
P . 6. * o 7 
89 ww 4 mY * = . 6 
N \ > „ £3 ; - — 


— s \ * 


5 . * g N #3: k ; 4 IN. ? . 7 
-# 'S =P . 6 5 HE i 8 
EMO e , e n . e 
: ol 


The Action of Falſe Impriſonment. 


1 lawful detention of the perſon without any legal au- 


] "HE, offence. of Falſe Impriſonment conſiſts in the un- 
ority : it is therefore neceſſary to conſtitute this offence, 
to determine what detention is unlawful. | 


2 Inſt, 5 Every detention of the perſon, as by confinement either 
OO ma alben or private houſe, in the ſtocks, or by forcibly 
detaining one in the ſtreet, is an impriſanment. 

I hall therefore conſider, 1. What arreſts or detentions 

are illegal, and as ſuch will ſupport this action: 2. What 

| are legal, and ſo afford a good 7 to the perſon 
ſued in this action for the arreſt or detention: 3. The 

| 2 and evidence on the part of the plaintiff and de- 

endant: and, 4. The verdict and damage. 


Greenvelt x. But it is previouſly to be obſerved, that no action of falle 
Burweld impriſonment lies againſt a judge of a court of record, for 


. any act done by him in execution of his office, nor for any 
miſtake of 1 . * Neither are his acts or deciſions 
: traverſable. is was decided in this action brought 


* the officers and cenſors of the college of phyſicians, 
o having a power to examine and. puniſh by fine and 
impriſonment, were held to be a court of record. 


' 1. WHAT ARRESTS OR DETENTIONS ARE 
. II LEGAL. Ne 


Arreſts are illegal, 1. Conſidered with reference to the 
perſon arreſted: 2. To the writ or proceſs: 3. To the 
court from whence it iſſues: 4. In cafes reducible to no cer- 

tain head. | | 


*** 


I. OF ILLEGAL ARRESTS WITH REFERENCE TO 
| THE "PERSON. - | 
n An executor or adminiſtrator can only be arreſted for a 
tor v. Braham & debt of t ſtator's or inteſtate's, on a ſuggeſtion of a devaſta- 
Norwood. | 1 ** b * | 4 | vt; 
$ Wil. 368. — | 
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vit; therefore, where no ſuch ſuggeſtion: was made, aiid 

the plaintiff who had adminiſtered to her huſband: was ar- 

reſted for a debt due by him in his life-time, this action 

was adjudged t6 lie againſt the plaintiff in that action, and 

the attorney in it who had ſued out the writ. It was con 
teſted in this caſe, that the action ſhould not lie againſt tage 
attorney ; but. the court held him liable, the offence being 


* 


a treſpaſs in which all are principals. 


& But a diſtinction is to be obſervet between arreſts of  __ 
« perſons not liable to arreſts, and arreſts of perſons who are | 
« liable in general, but have a particular prone or .exemp- 
« tion; for the arreſt of theſe laſt is not illegal, nor ſubjects 
EPA WARN Hon . NT OR R. " 

As where the plaintiff was a witneſs ina cauſe at Meſimin- Cameron v. 
ter, and was arreſted by the defendant-in returning from Lightfoot. 
thence, falſe impriſonment was held not to lie againſt the 2 Black. Rep. 
party who arreſted him; for the exemption from arreſts is . 
a privilege not of the perſon but of the court, and the writ 
is not void, for the ſuit continues, though the party may be 
diſcharged on motion. T 5 
So in the caſe of other privileged perſons, as peers, tertifi- Turi Side: 
 ratzd bankrupts, inſolvent debtors, or ſuch like, no action of Dougl. 646. - 
falſe impriſonment lies for arreſting them; but in ſuch CounteſsofRut- 
caſes the action was held clearly not to lie, as againſt the N oy 
officer who made the arreſt, for he was at all events juſt "OM 


7 


hed by the writ, which was compulſor rr. 
But in caſe of an arreſt on a Sunday, the proceſs being Wilfori e 
declared by the ſtature to be void, this àction will lie. Tucker, 

2 a „ ee $45 e 23% Bulk. 7 


"2 


2. © In actions againſt the byſhand and wiſe, the arreſt is 
« only legal, if made in purſuance of theſe caſes ... 
1, If the action is againſt the huſband and | wife, Irs Bardolph v. | 
debt of the wife dum ſola, and judgment for the plaintiff, the Perry & ux. 
capias ſhall iſſue to take the bodies of b9th huſband and wife — 
in execution, for it muſt fellow the judgment. De 1280 Butler. ap 
So in an action againſt the huſband and wife for an al- a, 49• 
fault by the wife, it was held that both might be taken in Kis. 
execution, 4 RT | I Will. 149. 
But this is the caſe only in ar reſt on final Proceſs 3 for in Harriſon v. 
the caſe of meſue proceſs,, where both was arreſted for a debt Bearcliffe. | 
of the wife's, dum ſola, ſhe was diſcharged, and he retained 2 Stra. 1272« 
till he found bail for bot. 


to a writ againſt both, and the wife only arreſted, ſue was Rourke ux. 


i 


| r Term R | 
diſcharged 436. E . 
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diſcharged our of cuſtody, thou the fuit was for a debe 
of che wife s, dum ſola. gh J 


So where an interlocutory judgment was figned againſt | 
| both, and a ſci. fa, iſſued againſt the bail, Who — 
them into cuſtody before execution, the wife yas diſcharged, 


© 2. But if the action had been originally y commericed | 
inſt the wife when ſole, and pending the ſuit ſhe marries, 


Oro. ac 323. and the plaintiff has judgment, the 2 ſhall e againſt 


. 2 and not againſt the hu 
3. But on all judgments obtained on the wife's 3 


Cro. Car. 513. or for her torts committed during mn the writ ſhall go 


againſt the huſband alone. 


..$- © Where | writ iſſues 38 any one, and the officer 
86 miſtakes the defendant, and executes the writ by arreſi- 
0 ing a wrong perſon, the perſon ſo arreſted may main- 
« tain this action, even ack he was. "I Kean 
* to ſuch falſe arreft.”” - 


As where in falſe. 3 the defendant juſtified, 


— that he having a warrant againſt J. S. aſked of the plaintiff 


his name; who anſwering J. S. w ich was not his trye nam 
the defendant arreſted him; on demurrer this plea was held 
to be bad, for the . muſt take the wa perſon at his 


Peril. | 


| Thurbane'scaſe $0 whos 2- commiſſion of rebellion iſſued againſt one 


Thurbane, and a perſon of the name of Green appeared be- 
fore the — and affirmed himſelf to be Thur- 
bane, and being apprehended, he reſiſted and ſnatched the 
commiſſion — tore it in pieces. For this on an attach- 


ment it was ruled by Chief Baron Hale, that though he 
had falſely affirmed himſelf to be Thurbane, yet that would not 
excuſe. the commiſſioners from falſe er ee oa they 

had no warrant to arreſt him. 4 | 


But i in ok caſe, though miſtake _—_ not excuſe, yet 
it will go very far in mitigation of damages. 


2. OF ILLEGAL ARRESTS WITH REFERENCE To THE 
, WRIT, OR OTHER PROCESS, 
This is, * Where the proceſs is void: 125 Where it | 
| N | 
| 1. In the Caſe af Void Proceſs. 


The plaintiff, in this action, was arreſted by the now 
| defendant by a writ of copiar ad hr wag 


- Us) © ove 


FALSE IMPRISONMENT. 


the term next but one to the tefle (it was of Trinity tera, and 
returnable in the Hilary followin 
lar and void (as every writ of 


meſne proceſs ſhould 
fendant might be impriſoned for a long 
ſonment was adjudged to lie againſt the now defendant, 
who was — in the former action; though it was 
br e had been a good juſtification to the 


* 
ers 1 P 
A 1 * 
1 | | : 


2. In the Caſe of Irregular Proceſs. 
As where the defendant in a former 
in this) had been arreſted by a 7 ded © 
ment, which was afterwards ſet aſide for irregularity ; it 
was adjudged, that he might well maintain this aCtion for 
the arreſt. And a JiſtinGion was taken between "proceſs 
irregular and erroneous ; viz. © That if erroneous, it is the 
act of the court, and the party ſhall not ſuffer; but if it is 
irregular, it proceeds from the aft of the party or his attor- 


ney, and an action will lie on it. 6 . 
And the proceſs of arreſt has been held irregular and voi 


Iſt, as Where filled 19 without proper authority.” : 


* 
er 5 
) : this writ being ire 3 Wüf. 341. 


Black. 
be returnable the next term to the tefte, for otherwiſe the de- 345. 8. I 


time) falſe. impri- 


Biron. 


r 
founded on a judg- | 


I Stra. Sog. | 


1. As where Burflem the plaintiff being indebted to one Bardem v. Fern- 


Jones, ; | 
under-ſheriff left a b 
bailiff, and Fones's attorney inſerted the name of Fern (the da- 
fendant ) who arreſted the plaintiff. Falſe impriſonment was 
adjudged to lie againſt Fern, for the arreſt was illegal, as 
the under-fheriff thould have inſerted the name in the writ 
of ſome ſheritt's officer; for by leaving it to the attorney, 
be might nominate perſons of no property, or infarnoys 
characters, who might be guilty of oppreffion, and have 


us attorney ſued out a writ againft him, but the 2 Will. 47. 
ank in the writ for the name of a 


nothing to anſwer to the party injured: the arreſt ſhould 


be by the officers of the ſheriff, who have given ſecurity to 
him. „ 5 4 . CE. : Fe; EM * 
2dly. « Where it has iſſued informally.” | 


* 


„The defendant in this caſe juſtified an arreſt of the Said, 


plaintiff, by proceſs out of the Vice-Chancellor's court of Bouchier. 


Oxford, and ſhewed that by the cuſtom a plaintiff making * ra. 993. 


1 
. 


oath of his cauſe of action, and that h believes that the de- 
fendant will abſcond, may have a warrant to arreſt him 

him till ſecurity given, and then ſhews, that he 
Ya 2 Hy ; v0 . - a 1 8 | m d 


and hold 


161 1 . ae: 


* 
*. 


- g 5 
b 28 9 4 ” oil 8 b * Fr Ws 9 os 


made ſuch oath of his cauſe of action, and that be fuſpected 

that the defendant would run away; upon which he had a 
warrant from the Vice-Chancellor, and arreſted the now 
plaintiff. Upon demurrer, the court held the cuſtom not 
to be purſued, for the cuſtom is to ſwear to the belief of the 
defendant's intention to abſcond, and here the plaintiff only 
ſwore to his 75 icton, which is not the ſame; for that may 
de a ground of ſuſpicion which will not induce a belief, and 
the arreſt being therefore made under the cuſtom, was illegal, 
and that ſo the party might have this action of falſe impriſon- 
ment. v0 3 33 


Johns v. Smith. 3. When the proceſs was not returnable on a day certain, 
Cro. Jac. 514. under which the defendant had been arreſted, the writ 
8 wm adjudged to be void, and this action to lie for the ar- 
„ 2 | FMS 
4 Will. 6. 4. Where the defendant was arreſted, and the affidavit to 
hold him to bail was irregular, ſaying in indebted for is in- 
debted, ſo that he was intitled to be diſcharged : Juſtices Clive 

and Gould were of opinion, That this altew lay.agnind the 

plaintiff, or filazer, for ſuch arreſt. "oO 


Allen v. Alles. 5. Where a judgment is of one county, the defendant 

2 Rlack. Rep. cannot be arreſted in another, without te/tatum capias, or 

694 ſuggeſtion that the defendant was commorant in ſuch other 

county. In ſuch caſe, therefore, where the defendant was 

ſo arreſted, without any teſtatum or ſuggeſtion, this action 
JJ Os oe pH 


3. OF ILLEGAL "ARRESTS, WITH REFERENCE TO THE 
_ "COURT. OR MAGISTRATE WHO HAS | ISSUED: THE 
_ © PROCESS. i tt ets Fad As wan; 


| | This * 1. By iſſuing proceſs where it has'no juriſdictiun: 
2. Where it exceeds or does not purſue its juriſdiction * 3. 


Where the ſubſequent proceedings are irregular. 


1. Where there was no Juriſdiction. 


Higginſon v. I. If a perſon is arreſted by proceſs out of an inferior 
_ Martyn & Had- court not having juriſdiction, he may have this action againſt 
|» Cu. 2. the plaintiff in that action; and his having pleaded to chat 
Buller N. P. 33. action in the inferior court ſhall not be ſuch an admiſſion 
= of the juriſdiction as ſhall bar him of his action for the 
falſe impriſonment ; for every one ſhould know the extent 
of that court's juriſdiction” to which he applies for re- 
7 dreſs. f N 5 7 B48. IH 22-0 Wh. 


2. Where 


PAISE IMPRISONMENT: = 


2. Where the inferior Court. exceeds, or does not 
5 purſue its Juriſdiction. 


1. © And wherever, an authority ö commit is given b; 


_« ſtatute, it muſt be ſtrictly purſued:” As in the caſe of 
Smith and Bouchier, Ante, 379. 


* 7 o iÞ 
p44. #4 E 


1. So where, by ſtatute 14 H. 8. all perſons are forbid to DoQor Bon- 


p 
phyſicians; and four cenſors are appointed yearly, who 


may puniſh by fine and impriſonment perſons. offending, bo. 
he 


ractice, aon bene utendo et exequendo facultate medic inæ. 


plaintiff practiſed in Lendon without being ſo allowed, and 


being ſummoned, he ſaid he would practiſe without their per- 
miſſion ; for which, by warrant from the preſident and cenſors, 
be was committed to the counter; and on bringing this 


action for falſe impriſonment, it was held well to lie: 


1. Becauſe the act appoints the cenſors to fine and impri- 
ſon, here it has been done by the preſident and cenſors - 
2. The offence for which the party is to be committed, is 
pro non bene exequendo facultate medicine; here the committat 


is for ſaying that he would practiſe without their permiſſion : ſo 


chat the power of committing not being ſtrictly purſued, 
the perſons committing were fil 
the action Jay. x. 


2. „So in the caſe of commiſſioners of bankrupt.” 5 


d to be treſpaſſere, and that 


ractiſe phyſic in London, or within ſeven miles of it, un- bam s caſe. 
leſs allowed by the preſident and cenſors of the college of . 


This action was adjudged to lie againſt the defendants, Dyer v. Miſing. 
who were commiſtoners of bankrupt, for committing. the 2 Black. Rep. 


plaintiff (whom they ſuſpected of ſecreting part of the ss. 


bankrupt's effects) for not appearing on the firſt ſummans. 
The ſtatute of 1 Jac. 1. c. 15. enacting, © That in ſuch 
caſe a ſummons ſhall firſt go to the party to appear, and on 
= 775 or negle, a warrant or ſecond ſummons ; and if 
roug 

on a ſecond ſummons fieglects to come, then, and not before, 


the commiſſioners have power to commit;” and here having 


been * on the firſt ſummons, the impriſonment was 


| contrary to law. 


tin on the warrant, he refuſes to be examined, or 


'< 


And this action lies againſt commiſſioners of bankrupt for Mitter v. Scare 


any commitment not warranted by their power ; as for not, & alt. 


. F . $ . 6-4 | . 
anſwering a queſtion, which queſtion appears to be impro- OY Rep. 


per; or where they do not acquieſce in a ſufficient anſwer, 
| but commit” the party: ſo if the time committed for is im- 


| * 


— 


1 to * 


>- 


- , 1 . 
| 85 N ; - ; 
5 8 © FR 4. 
Lott 3. Where 
3 


_ : FALSE IMPRISONMENT. 


3- Where the Court or Magiſtrate has Power, but 
the Proceedings are irregular. 


 Crawley's caſe. I, The defendant was committed by the ſeſſions for not 
Cro. Jac. 567. taking on himſelf the office of conſtable of a place of which 
„„ he denied that he was an inhabitant. This commitment 
was adjudged unlawful, for he ſhould fi have been indicted 
for refuſing to undertake the office; and if he had been found 
on the indictment to be an inhabitant of the place, he ſhould 
3K: — fined, and committed only for non-payment of the 


Hill. Bateman. So where the defendant was a juſtice of peace, and con- 
x Stra. 210. yicted the plaintiff for deſtroying the e, and though it 
was proved that the plaintiff had of ufficient to anſwer the 
conviction if diſtrained, yet the defendant ſent him immediately 
to Bridewel!, without endeavouring to levy the penalty upon 
his goods. This action was held well to lic againſt the juſ- 
tice for ſuch irregular commitment; for the ſtatute puniſhes 
by penalty, and orders the party to he impriſoned only in caſe 
4 non-payment; therefore the juſtice ſhould firſt have iſſued 
us warrant to levy the penalty, _ 8 


Smith. ne 800 where dhe | plaintiff. was bomwicted in a penalty for 
x Will. 153. harbouring run goods contrary. to ftatute of Ges. 1. in a 
| t penalty of which he offered to pay, but was kept in 
cuſtody till he paid à further ſum 2 58. 4d. for fees, which 
could not by law be demanded: This action was adjudg- 
ed to lie for ſuch detention, when he was entitled to a diſ- 
charge. | Folia bo. 
2. „80 though the original arreſt might be warrant- 
& able, yet for any ſubſequent oppreſſion or cruelty, this action 


Wall v. M'Na== As where the defendant was governor of Senegambia, 
mara. and the plaintiff being an officer, ; Ki the dangerous ſtate 
2M 5 6g Rep- of his health, had quitted his poſt without leave; for which 
MT he was juſtly put into confinement; but it appearing that cir- 
cumſtances of unnece ary and wanton cruelty had been prac- 
4 as confining him for a long time in a dungeon, without 
tze benefit of freſh air when dangerouſly ill; he recovered 
conſiderable damages in this aCtion, | 1 


For other caſes of arteſts, vid. Action of Treſpaſs on the 
Caſe, Chap. XIII. 15 


» 


4 or CASES REDUCIBLE TO NO CERTAIN HEAD. 


Clark's cafe, As, 1. The mayor and burgeſſes of St. Alban's made a 
5 Co. 64. rate for building a court-houſe, to be aſſeſſed * — 
8 O | D | itan 5 


FALSE IMPRISONMENT. . =_ 


habitants at large, and made a bye-law thereon, © That any 
one _—_— to pay ſuch rate ſhould be impriſoned.” 
Under this bye-law the plaintiff was taken and impriſon- 
ed, and this action was adjudged to lie for ſuch impriſon- 
ment; for no bye-law can create ſuch a power; it is con- 
to Magna Charta, which declares, That zullus liber 
« homo capietur aut impriſonetur niſi per judicium parium ſuo- 
« 8 | ; : NW 


2. So where a perſon was arreſted, and the perſon at Withers v. 
whoſe ſuit he had been arreſted ordered the ſheriff to diſcharge Henley. 
bim, and releaſed him of the action, notwithſtanding which ©**: Jae. 379 
the ſheriff detained him, this action was adjud — V 
againſt the ſheriff, So where there was a e eas ſent to 

the ſheriff, and the party was not diſcharged, this action 
was held to lie. EL : 
3.“ Where any falſe impriſonment has been done by the 
« influence or procurement of another, this action ſhall lie.” 


4. So this action lies for any injury committed in a foreign 5 v. 
Abrigas. * 
* Cowp. 161. * 


impriſons a perſon elſewhere ? 


2. WHAT ARRESTS OR DETENTIONS' ARE 
n 5 


1. “ The firſt is the caſe of arreſts under the proceſs of 3 Black. Com. 
« ſome court of juſtice having cognizance of the cauſe, which 125. 
© procefs has regularly iſſued.” | „ 
But a diſtinction is to be obſerved in the caſe of officers Britton v. Cole. 
and private perſons, If the action is againſt the Heri for Salk. 408. 
the arreſt, he ſhall ;u/tify ſufficiently, «4 ſhewing the writ. Gate es 
So it is in the caſe of his bailiff or officer, with this differ- cafe, 6 Co. 52. 
_ ence, that the ſheriff muſt ſhew the writ returned, if return- ES 

able; which the bailiff need not, as it is not in his power. 
But if the action is againſt the plaintiff. in the firſt action, 
or a mere ſtranger, they cannot juſtify unleſs they ſh2w. a 
r ; : Judgment 


3 Black. Com. 


Samuel v. Payne 
Pougl. 345. 


judgment 2 as well as mene Tos the judgment wight have 


been reverſed. 
2. * A ſecond 4 good juſtification ae a ſs arreſt is, if 


cc mak by an officer. having authority to arreſt,” or under 


« {ſuch officer's or magiſtrateꝰs warrant under hand and ſeal, 
« and expreſſing the cauſe of the commitment. e 


1. A peace officer can juſtify an arreft on a charge of . 
though he has no warrant againſt the perſon charged, and 


though it ſhould afterwards appear that no felony had been 


committed; but in ſuch caſe a private perſon could not j 5 1 


for a peace officer is bound to take into cuſtody a perſo, 
charged with a felony, and bring him before a — 2 ow 
it would be miſchievous if the officer was firſt to my and exer- 


ciſe his judgment at his peril. | : 


But if a felony has been attually committed, a conſtable or 


even a private perſon may juſtify an arreſt, if it is made with- 
out malice, and in purſuit of the UNITE _ fair and rea- 


ſonable grounds of ſuſpicion. 


- 2lof-46. 


Way. 
2 0 1002. 


2. But © where the arreſt is by warrant, it muſt appear 
« that the warrant was legal; that is, iſſued in a caſe of 
« which the magiſtrate had cognizance; for if not, the 
« warrant ſhall not juſtify the officer acting under it,” 


FRY Hol- As where a . of peace ined his warrant to the do. 
7 


fendant to arre/t the plaintiff, on a complaint for non-p payment 
of ſervants wages, and the defendant did arreſt the plaintiff; 


this action was adjudged to lie againſt him, for a juſtice of 
peace has no ſuch power to firms A fuch a warrant to appre- 
hend the party ned of; he can only iſſue a ſummons : 
it was therefore an illegal warrant, and no ohen to the 


defendant, 


So an officer cannot juſtif o Sg a and impriſonment for 
non-payment of taxes, under the general printed warrant 
which ſuch collectors have ſigned by two Jultices: but he 


ought to have a ſpecial warrant. 


3. So a magiſtrate may commit for any an ſhewn 


him, but it muſt be while in execution of his office. 


Therefore where in this action the defendant juſtified that 
he being mayor of the corporation of W. the plaintiff ſaid, 


„ He was a fool ;” wherefore he committed him. It was 


3 Black. Com. 


127. 
Foſter's Crown 
Law. 


held ill, for not ſhewing that he was in his feat or rr r 
his office. 


3. A third good a arreſt is ſuch 2s ** N 
by the neceflity of the thing: as arreſting a felon by a 


private perſon, impreſſing ſailors i in che time of war; ap- 
8 


' FAISE/IMPRISONMENT, = 3s - 


prehending waggoners for offences on miſbehaviour on the 

4. Secretaries of State may commit for ſuſpicion of treaſon, Rex v. Kendal _ 
as conſervators of the peace did at common law; and it is & Roe. 
incident to their office : And a commitment to a meſſenger is Salk, 347. 
But they have no power to iſſue a general warrant to ar- Entick v. Car- 
reſt the perſon, or ſeize the papers on a general informa- ringten. 
tion. : „ % ee xe art wr, 2 Will. 275. 

5. © Commanding officers in the ſervice of the army or na- 
« vy have a power of putting their inferior officers under an 
« arreſt ; but it muſt be done on good grounds, and not op- 
« preflively.” ? . ; VTV 

As where the defendant was captain of the Trident man of Swinton v. 
war, and put the plaintiff, who was the purſer, into con- Molloy. ; 
finement;z he kept him there for three days, after which he Term Rep. 537. 
liberated him, without any charge or court-martial. The. | 
plaintiff recovered for the impriſonment, „„ 


6. Falſe impriſonment will not lie for the taking and de- Le Caux v. 
taining the mariners of a ſhip, which has been captured as 4 Eden. 
prize, though the Court of Admiralty afterwards find her not Douglas 592. 
to be a lawfal prize. For the Court of Admiralty poſſeſſes 

an excluſive juriſdiction not of prize only, but of every mat- 

ter dependent on it, which this is, as the mariners muſt be 

brought in with the veſſel; and that court can give da- 

moges: for the injury and detention to the individuals who are 

injured. a | | e | 


4 * % 
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- 4. OF THE PLEADINGS AND EVIDENCE. 


I. OF THE PLEADINGS AND EVIDENCE ON THE PART 
7 1 or THE PAIN TIirn. 


I find no caſes of conſequence to this head, except the 
following, viz. 1. © That no new matter foreign to the 
« iflue is admiſſible in evidence, under the general replica- 
„tion of de injuria ſua propria, of any fact which is not 
© contained in the plea; for theſe alone are traverſed by the 
« replication.” “ FEET 8 
For where to an action of falſe impriſonment, the de- Sayre v. Lotd 
fendant pleaded a juſtification of the arreſting the plaintiff, gin. Res. 
under an information for treaſonable practices, made to 11 5 5 hog 
him as ſecretary of ſtate, for which offence he had been 
admitted to bail by the chief juſtice of the King's Bench. 

The plaintiff replied the general replication. of d iuria 
ſua propria abſq. tali cauſa. It was adjudged, that undeFthis 
"7 | 15 SE replication, 

ſg 


% ̃ nn FALSE IMPRISONMENT. 


| 3 and refuſal of bail, for it was 3 the 
Hillyfield v. 2. The defendant in this caſe juſtified, that he had arreſt 

Mic: 25 Car. a. ed the plaintiff by a latitat for 201. which he owed him; the 

Buller N. P. 23. Plaintiff replied, and traverſed that he owed ſo much money, 


and a repleader was awarded; for the debt is but inducement, 
which uld not be traverſed. | f | 


3- © Where the writ or proceſs is but inducement to 
« the action, in which caſe its tenor need not be ſet out; but 
« the ſubfgnee merely a variance in point of form, though 
&« not in {ubſtance, ſhall not be held fatal.” | 


Wilſon v. Maw- As where in an action of falſe' impriſonment, the bill of 
Sanne; Nic 1: Middlesex, on whicif the party had been arreſted, was ſet 
| _ 0 805 out in the declaration as follows: The ſheriff is com- 
1 Term Rep. manded to take A. B. (the then defendant) and Fohn Doe, 
237. if, &c. and them, c. ſo that he have their bodies before 
our Lord the King at Meſtminſter, on, &c. (verbatim to the 
_ the bill of Maadleſex being read, was in theſe words: 
The ſheriff is commanded to take A. B. and John Doe, 
4 they pull be found in his bailiwict, and them 140235 to keep, 
that he have their bodies, &c. It was inſiſted that this 
was a variance between the bill of Middleſex and the record; 

but Ch. Fuft. Lee held, That the bill of Middleſex need not 


ns * have been ſet out, that the ſubſtance was ſuſſicient, and there- 


fore the evidence was ſufficient, as there was no variance be- 
tween the bill of Midaleſex and fo much as was ſet out in the 
record. 7 : WR 


A - 


2. O THE PLEADINGS AND EVIDENCE ON THE PART 
Wl OF THE DEFENDANT. 5 


Smith v. Bou- I. Where this action is brought jointly againſt the plain- 
cher. tiff in the former action and the officer, they may ſever in 
2 lf 9. their defence, for the writ would be a good juſtification to the | 
Philips v. Biron- Officer; but if the officer joins the plaintiff in the ſame plea, 
x Stra. og. he waives the benefit he may have himſelf; and if the plea is 
2 Ref. bad as a juſtification for the other, judgment ſhall alſo go 
againſt him. ; Ree Laing bi 

Middleton v. And ſo if they join in the plea, and it is bad for the 
| Price. © officer, it ſhall be ſo likewiſe for the other party; as here, 
3 Will 17 where he did not ſhew the proceſs returned, under which he 
2. Where the defendant juſtifies under E of a 
<« court of limited juriſdiction, the plea ſhould ſhew that the 
. © "rauſe was properly ſubject to ſuch juriſdiction -- 


As 


LSE IMPRISONMENT. 


within the verge, and under a capias returnable at the next 
court, under which the plaintiff had been arreſted. This 


action was held to lie for ſuch- arreſt, for reaſon that the 


proceſs was ill awarded, and the arreſt unlawful : 1. Be- 


cauſe it did not appear that the parties to the action were of- a 


the houſhold, between whom only the court has juriſdiction: 
2. Becauſe the proceſs was not returnable on 460 certain, 
but at the next court. | 3 07 47 1 


So where the defendant juſtified, under an order of 2 Dye I. Olive. 
court of record in London, as a ſerjeant at mace, to arreſt March 117. 


the plaintiff, pro guodam contemptu, for not paying 208. to 
B. G. which he owed him. On demurrer the plea was held 
to be bad, for to impriſon a man pro guodam contemptu, is 
too general, and by this plea it does not appear that the 
court had juriſdiction; and the officer is only to voy 


the order of the court in matters of which it hath juril- 


diction. : 


"i Where the defendant juſtifies in like manner, under 
& proceſs. of an inferior court, and a ſpecial authority to 


« impriſon, the plea ſhould ſhew that that authority was 
« freffly Surfurd ul ad elk Broahinendiey. boron 4d 


f 
- 


For where, in treſpaſs and falſe impriſonment, the de- gy; 3 1 
8 Lyddal. 
London, directed to him to arreſt the plaintiff, and carry him Salk. 408. 


fendant juſtified under an order of the Court. of Conſcience in 


to the Counter, and impriſon him till he paid 9s. 6d. virtute 
cujus, he took him and detained him. On demurrgg, the 


plea was adjudged to be bad; for the order was, to impri- 
ſon him in the Gounter, which his plea ſhould have :ſhewa 


that he had done, as he confeſſes he took and detained him. 


But where the defendant juſtifies under a proceſs of the ,, _ . 
- . G7 1-7 . | . Adams V. Free- 
inferior court, it is ſufficient for the defendant to alledge in man. | 
his plea that a plaint was levied, and proceſs had in the Sayers Rep. 8r. 


inferior court, and that ſuperinde taliiten ſuit proceſſum, and 


a capias awarded, without ſetting out all the proceedings of 


the inferior) court at lengtn. s 


3» 
cefs, whic 
returned, or tlie. plea will be bad. 


And Note, © That this action being in its nature tran- 


« ſitory, the place laid in the declaration is not traverſ- 


able, except the juſtification extends only to a paiticular 


« place. 


As where in this action the defendant uſtified, under a Johns v., Smith, 
preſcription in the Marſbalſea court to hold plea of all cauſes C 


re an officer, or other perſon, juſtifies under pre- Middleton v. 
is returnable, he muſt in his plea ſhew that it was Price. 

| | | I Will. 17. 2 
2 Stra. 1184. 


Co. Litt. 283. ; 
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Stithy. Hel. As where, to falſe impriſonment in JGddlſe, the de- 
c lier. fendant juſtified that Lynne was an ancient village, and that 


Eco. Eliz. 167. it ufitatum fuit to chuſe a mayor annually, who was keeper. 
, of the _ and that the plaintiff was committed to. gaol 
on a plaint entered in the court there, ab/que hoc that he was 
«guilty in Middleſex. The juſtification being local, the tra- 
„ \ | 
4. The flatute of limitations is a good plea in this action: 
I. As to which it is enacted by ſtat. 21 Fac. c. 16. „That 
« all actions for aſſault and battery, or falſe impriſonment, 
_ « .ſhall be brought within ow years after the offence com- 
s mitted, or they ſhall be barred.” | . 


3 If the impriſonment is laid for a continued length of 
* wes time, as here from 32 Car. 2. till the 3d of April, 4 Fac. 2. 
Salk 420% the defendant may divide the time, and plead the ſtatute 

of limitations as to part, and not guilty or any other plea to 
the reſt ; and in ſuch caſe the plaintiff ſhould not demur, 
but plead that the dureſs was continued. | 


2. In the caſe of juſtices of the peace, or conflables acting 

« under their warrants, another limitation is made by ſtat. 

« 24 Geo. 2. c. 44. which enacts, That actions againſt them 

“ ſhall be commenced within fix months after the offence 
& committed, or the plaintiff ſhall be barred.” 


- Pickerſgilly, If a man be impriſoned by a juſtice's warrant the firſt 
— day of January, and kept 74 Nen tif the firſt day of 
Trin. 1 Geo. 3. February, if the action is commenced within ſix months 

BE p. 2 after the firſt day of February, it will be commenced in 

time; for the whole impriſonment is one entire treſ- 


_ pals. | | | 
5. With reſpect to officers acting in virtue of their office, 
ſpecial proviſion is made as to pleading by them to this ef- 
fet: By ſtat. 21 Fac. I. c. 12. it is enacted, © That juſtices 
. of the peace, mayors, bailiffs, churchwardens, and over- 
4 ſeers of the poor, conſtables, and other peace-officers, may 
« plead. the general iſſue, and give the ſpecial matter in evi- 
« dence. Likewiſe, that any action brought againſt them 
« ſhall be laid in the proper county; and if upon not guilty 
« pleaded, it ſhall appear that the fact was done in another 
county, the jury ſhall find the defendant not guilty,” 


of And by ſtatute 24 Geo. 2. c. 44. it is further enacted, 
- 4 That no writ ſhall be ſued out againſt a juſtice of peace 
« for what he ſhall do in execution of his office, till notice 
« jn-writing of ſuch intended writ ſhall be delivered to him, 
c or left at his place of uſual abode, at leaſt a month before, 
« and the juſtice may tender amends ; and in caſe the ſame 
js not accepted, he may plead ſuch tender in bar of the 
| OY « action, 


1 
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action, together with the plea of not guilty, and any 
other plea, by leave of the court; an if upon iſſue 

« joined the jury ſhall think the amends ſo tendered ſuf- 
« ficient, they ſhall find a verdict for the defendant, 


2, No action ſhall be brought againſt any conſtable, 
or any other perſon acting by his order for any thing 
done in obedience of a juſtice's warrant, until demand 
« made of the peruſal and copy of ſuch warrant, and the 
« ſame has been refuſed for the ſpace of ſix days; and in caſe 
[the warrant has been ſhewn, and a copy taken, and 
« afterwards an action brought againſt the conſtable, with- 
cout making the juſtice a defendant, the jury ſhall, on pro- 
4 ducing the warrant, find a verdi&t for the defendant, 
„ notwithſtanding any defect of juriſdiction in the juſ- 
„e 1 „ . 
e And if the action be brought jointly againſt the con- 
« ſtable and the juſtice, upon producing the warrant, the 
E jury ſhall in like manner find for the conſtable. _ 
* And if the jury find againſt the juſtice, the plaintiff 
&« ſhall recover him the coſts he has to pay the con- 

& ſtable; with a proviſo, that if the Judge certifies that the 
“ injury was wilfully and maliciouſſy committed, the 
„ plaintiff ſhall be intitled to dauble ces. e 

Ihe ſeveral conſtructions on this ſtatute are: 


I. AS TO JUSTICES OF PEACE. 


I. If the juſtice pleads tender of amends under this ſtat; Lawrence v. 
24 Geo. 2. the plaintiff may have a rule for the defendant to Cox. 


bring the money into court, for the plaintiff to take the ſame, Ig 0. a. 5 


on his diſcontinuing the action. ee 
2. Though the juſtice has omitted to tender amends, yet Caſbourny. Pall 


he may have a rule to pay a ſum of money into court as 2 Black. Rep. 

i but it muſt 5 before this is allowed, that 859. | 

the action is brought againſt the juſtice, for ſomething done | 

as a juſtice in the execution of his office. In this caſe the mo- 

tion was to that effect, and the court granted a week's 

time to plead; in which time it appeared from the plain- 

tiff's notice of action, that the defendant was ſued: as 

a a juſtice of peace, the court made the rule abſolute as 

3. If the action is brought for an illegal commitment, Hill v. Bateman. 

or 5 other unlawful . . inſt the ju ker of peace, he x Stra. 710. 

is obliged to ſhew the regularity of his proceedings, and * Ref. 

the information, &c, laid before him, upon which his pro- 
* 3 | 2 : * ö 
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| FALSE IMPRISONM ENT. 
ceedings or convictions were Kuben, muſt. _ graced 


| IN. in court. e real 
Entick v. Car- 4. A en of 175 is not 4 Juſtice of peace, nor by 
rington. . a l 
1 W 275. dad conſtables within the ſtat 24 G. 2 | 


* 


; 2. As To INFERIOR OFFICERS. 


3 . 4 The privileges _ to conſtables and inferior 
« officers, under theſe are confined to caſes in which 


« 


« they are acting in execution of their mr Peg? RV heb 


For where. the. conſtable and another jelled, * ; 
x Sera. 446: the conſtable beat the other, this happen at-Dover, and 
the action was brought in Middle as A when the conſtable 
inſiſted the action ſhould be brought in the proper county, 
by ſtat. 21 Jac.; but the objection was over-ruled, for 
that ſtatute is confined to caſes in which the conſtable is 
acting in execution of his e and this was a OEMs 


quarrel. 1 120 


Money v.Leach 2. The procs ion afforded to che conſtable. or interior 


3 Burr 1744. o cer under the ſtatute, is only while acting in obedience to 
the juſtice's warrant ; therefore the defendant muſt always 


ſhew that he did fo act: and where the juſtice cannot 
liable, the officer is not within the protection of the "—Y | 
therefore it is no juſtification, if directed to him to take up 
one perſon, and he takes up another 3 ; for ſuch | is not in 
obedience of his warrant. | 8er 


3. An overſeer of the poor, who diſtrams for a poor” 5 rate, 
under a * s warrant, is an N within the protetion 


' 


Nu utting v. 


12 


Baller, P. 45 nt 6 The act only extends to actions F againſt 
c officers for torts committed by them in the execution of 
« * their office, not for actions of another nature,” Sos 


Feltham v. uit, For where. the action was affumt/o it for money had AP 


Terry. receive to recover hack from the officer the money levied 


_ 13 Geo. 3. by. him on a conviction which had been quaſhed, it was 
Buller N P. 23. adjudged, That a demand of the copy of the warrant under | 
| the; ſtatute was not neceſſary. | | 


4 Oo THE, VERDICT AND DAMAGES. 


a 1. « 1 jury can only give damages i in this action to 
| the time of the action brought.” : 
Ponsfieid v. Lee For where it was for falſe impriſonment for four . 
1 Lord 1 905 the I of October, and damages entire, and the de- 

claration was of Michaehnas term, and ſo damages were 
. 


. 


4 qo 
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given for part of the time after the action commenced ; 
judgment was arreſted. | | eren ee, 


But where the impriſonment was ſo laid, viz. for twenty Webb v. Turner 


five weeks, from the 18th of O#9ber, and the declaration 2 Stra. 1095. 


was of Michaelmas term, and verdi& for the plaintiff; it 


was moved in arreſt of judgment, That the action was 


brought too ſoon, and it appeared that damages had been- 


2 for an impriſonment long after the action had been 


epending: but it was reſolved that the continuando * 


laid under a ſciz. would not vitiate what was properly lai 


in point of time, and the plaintiff had judgment. 


2. How far (when this action is brought jointly) the 
jury may ſever in the damages, vid. ch. Treſpaſs under the 
head Verdict, the caſes there applying here. 


By ſtatute 5 Geo. 13. all writs of error wherein there | 
ſhall be a variance from the origina] record, or other de- 


fect, ſhall be amended. 


Therefore, where an action of falſe impriſonment. was verelſt & Smith 
brought againſt Vereſſt and Smith, but Vereiſt only was found v. Rafael. 
guilty : by miſtake, a writ of error was brought in the Cowp. 425. 
name of both, and the. court allowed it to be amended, by 5 
ſtriking out the name of the defendant below, who had ? 
been acquitted. _ | | 5 | 


For coſts to the defendant, vid. Action of Aſſault, the taw 


being the ſame. 


1 
oy 


Buller N. P. 27. 


The Action of Adultery. 


T HE ground of this action is the injury done to the 
| huſband, by — the affections of his wife, de- 


- ir ying the comforts ariſing from her company and 
that 
iſſue. 


her children, and impoſing on him a ſpurious 


The principal matters to be conſidered in this action are 


1. The evidence neceſſary to maintain it: 2. The damages: 


3. The pleadings and coſts. 
1. Or THE EVIDENCE. 


I. * Plaintiff muſt bring proof of the actual ſolemnixation 
« of a marriage; nothing ſhall ſupply its place: cohabita- 
« tion or reputation are not ſufficient, nor any collateral 
« proof whatever.” | | 


As where the plaintiff, in this caſe, proved articles 


made after marriage with his wife, for the ſettling of the 


wife's eftate, with the privity of the relations on both ſides, 
cohabitation, name, and reputation ; he proved further, that 
the defendant, on being aſked where Mrs. Morris was? an- 
ſwered, In the next room : ſhe being there with him. 


So that he confeſſed that he had committed adultery with 
the plaintiffs wife, which it was contended was an ad- 


miſſion of the 2 but it appearing that the marriage 
had in fact been celebrated in Laras. chapel, but the 


regiſter or book could not be admitted in evidence (ſtat. 


26 Geo. 2. c. 3. G 14.) the miniſter who had married them 


having been tranſported, and the clerk being dead; for want 


of proof of an actual marriage, the plaintiff was non- 


| ſuited, | 


But proof of the marriage, either by a copy of the re. 
giſter of the church where the ceremony was performed, 


r ; 
* i 


mony. Chief Fuſtice 


ADULTERY. | PF 
or by the teſtimony of one who was: preſent at the cere- 
monyz will be ſufficient. F 


343 


And the copy of the regiſter is of itſelf ſufficient evi- Birt v. Barlow. 


dence of the marriage, without prov 


/ i 


ties; for marriage-regiſters are as records, 


In an action for crim. con. the marriage was proved by 2 Howard v. 


ing the identity ＋ the par- Doug. 162. 


rſon who was preſent when it was ſolemnized in the Fleet Burton wood. 


in the year 1737, and the plaintiffs counſel offered to give C. B. 
e 2 N as a confirmation of the enki N 
De Grey refuſed the evidence, and M Ss. 


faid, The ground of rejecting the evidence was that the 


in evidence th 


whole of the tranſaction was illegal, and the regiſter made 


by a perſon under no tie, and therefore not entitled to 


credit. 


But it is not neceſſary to prove 4 marriage according to woolſten v. 


the ceremony of the church of England: It is ſufficient if the Scot. 
Per Denniſon, 


plaintiff is of any religious ſect, to prove a marriage ac- Per N 
cording to the rites ins ceremonies of that ſect; as Fews, „ 7 


2. The confeſſion of the wife will be no proof againſt Baker v. Morley pL 
the defendant ; but a diſcourſe between her and the defen- Guildhall, rq39. - 


dant may be proved: ſo letters written to her by the defen- Buller N. P. 28. | 
dant may be read as evidence againſt him, though her 


{etters to him will be no evidence for him. 


2. OF THE DAMAGES, =*' 


1. The injury in the caſe of adultery being great, the puller N.P. 27. 


damages are generally conſiderable ; but they depend upon 
circumſtances ; that is, they are increaſed or diminithed 
from the conſideration of the rank and quality of the 


plaintiff : ſo from the peculiar turpitude of the caſe, as if 


the defendant was the friend, relation, or at. ay of the 


plaintiff: ſo if it appeared that the plaintiff and his wife 


lived happily before that tranſaction and acquaintance 
with the defendant: ſo that the wife had always borne a 
good character till then: ſo that there was. a ſettlement 

and proviſion for the children of the marriage: all theſe 


go in aggravation of the damages, in which alſo the cir- 


cumſtances and property of the defendant are always con- 


ſidered. 


2᷑. On the other hand, many circumſtances go in ex⸗ Buller N. P. 27. 


tenuation of the offence, and mitigation of damages: as 
if it appears that the plaintiff encouraged the defendant's 


addreſſes to his wife, or connived at it. 
&3 IS 5 As 


* 


* 


— AP. coo en lah, {ro tdrw » — 
N da — N p n Go — 7 I % * 


* „ Alli- clear law, That if a woman is ſuffered by her hu 


Per Lord Manſ- live as a proſtitute, and a man is thereby drawn into crim. 


after Tr. 5 G. 3. 


TO EY 


266 in 
© SirR.Worſley As in this caſe, where it appearing that this was the 


v. Hie. 0 caſe from many circumſtances ; one in particular, from 


Bl, £792” defendant : the plaintiff, though a man of rank, obtained 


. * 


but one ſhilling damages. 


1 | So the defendant may give in evidence that the plaintiffs 


wife had been criminal with others. 


Buller N. P. 75. So it may be proved that ſhe eloped before; or that the 
Cibber v. Sloper huſband turned her out of doors, and refuſed to maintain 
Per Lee, ibid. her, and that he kept company with other women; or 


that he conſented to the defendant's familiarity with her: 
all theſe are proper evidence in mitigal ion of damages. 


Roberts v. So the defendant may give in evidence that the . wife 
Marlton, at had a baſtard before marriage: but he will not be permit- 
Hereford, 1756. ted to give evidence ot the general reputation of her being 
3 a proſtitute, or having been ſo; for that may have been 
Rigby v. ste- occaſioned by her familiarity with the defendant himſelf: 
phenſon,at Staf- though perhaps, after having proved her criminality with 


ford, 1745- other men, it may be admitted to go into evidence of her 


Per Foſter, Juft. 


Buller N. P. 27. general character. | 


3. In this caſe, it was laid down by Lord Manefeld as 


field, Sittings con. that no action will lie at the ſuit of the huſband ; fot 

Buller N. P. 27, it is a damage without an injury: but if the wife lives in 

1 band, it will not bar the action, be ſhe ever ſo profligate, 
but only go to the damages. Pratt, C. J. declared him- 
ſelf of this opinion about the ſame time. | 


Buller N. P. 27. It is ſaid indeed, in this caſe, that though the huſband's pri- 
Cibber v. sloper, vity and conſent to the defendant's familiarity and connec- 
ante. tion with his wife was clearly proved, yet that the. ac- 
Contra per tion was held to lie: but the diſtinction between this caſe 


Lord Kenyon. and that before laid down by Lord Mansfield, is eaſily | 


I-24 Rep. ſettled; the doctrine laid down by his lordſhip being of an 
tion with one perſonrn. 
3. OF THE PLEADINGS AND COSTS. 
The declaration in this caſe ſtates the offence, by making 
an aſſault on the wife, &c. cc. ; 


1 8 2 5 


ſuch a ſtate of proſtitution without the privity of the huſ- 


indiſcriminate” proſtitution; this only of a criminal connec- 


Inn actions of aſſault the time of limitation is four ir yea! : Cook e v. Sayers 
but in this action the giſt of the action _—_ the criminal Mic. 23 Geo. 2. 


converſation and not the aſſault, not guilty within fix years is puller N. p. 28. 


the proper plea under the ſtatute of limitations; it being de- 2 Burr. 753. 
clared on as caſe for the criminal converſation. e Be 

2, As to Coſts, fe Ee No 55 

This action is not conſidered. ſo far an action of aſſault, Batchelor v. 
that in caſe the plaintiff has a verdict with damages under forty Bigg: 
ſhillings, that he ſhall loſe his coſts; for the ſpecial injury 3 — 
being the ground of action, he ſhall haye full coſts, though 3333. p- 
the N are under forty ſhillings. „„ | 

And note, This action being founded on a tort, the court Duberly v: 
refuſed to grant a new trial in this caſe, on the ground of ex- Gunning. - 
ceſſive damages, though it appeared that the huſband had been # Term. Rep. 
groſsly culpable, even fo far as would have juſtified a verdict ** 
| the defeidant. The damages were zi. 
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CHAPTER VI. 


The Action of Replevin. 


. DETEVN is a remedy grounded on a diltrel, 


- being a re- deliverance to the firſt poſſeſſor of 
the thing diſtrained, on ſecurity given by him to try the 
Fights e der re- deliver the diſtreſs if judgment be againſt 


In treating of this action, I ſhall, firſt, eonſider the pro- 


ceedings by which replevin is made: 2dly, The pleadings; 
under which I ſhall conſider, 1. The nature of the action, 


with reference to the things for which it lies : 2. With refe- 
rence to the perſon : 3. The judgment, coſts, and damages. 


1. OF THE PROCEEDINGS IN REPLEVIN. 


Theſe proceedings are either by common law or by ſta- 


tute ; that is, by writ or by plaint. 


1. The proceedings at common Jaw were by writ iſſuing 
out of Chancery, commanding the ſheriff to cauſe the goods. 


taken to be re-delivered to the owner. Under this writ 
the ſheriff might act judicially, and inquire in his own court 


whether the caption was juſt or not, and give judgment ac- 


cordingly; and this was for the ſpeedy determination 


of thoſe cauſes in which the people might want their 


cattle, 


But ſtill there was an inconvenience in applying to 
Chancery for the writ, on account of the diſtance and delay. 
This was remedied by the ſtatute of Marlbridge, 32 H. 3. 
c. 21. which orders, © that the ſheriff on complaint made, 
ſhall re-deliver the beaſts taken.“ on ph | 


. This, is the ſtatute mode of replevin by plaint, as 


founded on the ſheriff's precept to re- deliver the beaſts 
diſtrained, grounded on the party's complaint, And 4 
e 


REPLE VL. 5 - 


the till further convenience of the people, it is ordered by 
ſtatute 1 & 2 Ph. & M. c. 11. That within two months 
6 after he receives his 2 or at his next county court, 
« that the ſheriff ſhall depute four perſons, dwelling at leaſt 
twelve miles from each other, to iſſue repleyins ; and the 
« ſtatute gives a penalty of 5]. per month for every month he 
« neglects. 1 6 22 (01.49 


The ſheriff, under this act, may iſſue his replevin at any Co. Litt. 145. b. 
time; for it would be inconvenient to make the parties wait | | _ 
till the county-court day. e ; | | | 


2. The ſheriff may, on complaint made, order his bailiff Hale's F. N. 4 
to make replevin, either by his precept directed to him, or B. 169. | { 
by word. But in ſuch caſe, if done in the interval between“ laſt. 139. 
the times of holding the county-courts, he muſt enter the 
plaint at the next court. 


But before the actual iſſuing of the ſheriff's precept to 
replevy, the party replevying is bound to find plegii de re- | 
tirno habendo, The reaſon of which was, that as the com- | 
mon law replevin was by original writ, the plaintiff only g 1 
gave the nominal plegii de proſeguende; the conſequence of ' 7 

which was, that it often happened that after the plaintiff | | — 
| had got poſſeſſion of his goods or beaſts which had been 8 4 

diſtrained, that he ſold them; and though the defendant | 5 
might afterward have judgment de retorno | Rock that they NM 
were not forthcoming. This was remedied by ftatute of *F 
Maſt. 2. cap. 2. which ordered, «© That the party, on ſuing ä 
© out his replevin, ſhould find pledges de retorno babendo- Ss 
5 = if the pledges were inſufficient, that the ſheriff ſhould - | 
« anſwer,” Te | 3 


1. Under this ſtatute therefore, the ſheriff, whether the porrington v. | 
replevin is by writ or plaint, before he grants the one, or exe- Edwin. —_— 
cutes the other, muſt take pledges as well de proſequendo as 2 Show. 420. b 
de retorno habendo. 5 : = 


2. The plegii de retorno habende may be by bond, and that Dalt. 406. 
too of the plaintiff in replevin himſelf, the condition of | (| 
which ſhould be, not only that the plaintiff would proſecute ” i 
the ſuit, but alſo that he would make return of the beaſts, if . | 
ſo adjudged in law, and alſo fave harmleſs the ſheriff for their | 
delivery. „ wr wm N i 


3. But the ſheriff cannot take money or cattle as a pawn or Moyſer v. 
ſecurity, in the nature of pledges de retorno habendo; for the Gray. 
' Proceſs to bring the pledges into court is by ſcire facias, to Cro. Car. 322. 
ſhew cauſe, &c. and ſo to have money or goods, as pledges - | 


* 


would be an abſurdity. 
5 4. If 


= 


a: - REPLEVIN. 

| Richards v. 4. If inſufficient pledges de retorno habends are taken, the 
—— ſheriff, the under-ſheriff, and the replevin-clerk (that is, the 

officer appointed to make replevins, under ſtat. 1 & 2 P. & 


M.) are all liable to the defendant, who has judgment 4: 
retorno habendo. N Io : 


Dorrington v. Tf the proceedings are b plaint, and removed by certiorari, 
3 and the defendant has judgment, he may have a ſcire facias 
| againſt the pledges. . 


| 8 But he may have his action on the caſe againſt the ſheriff if 


Hil. 13 G. 2. the pledges are inſufficient, without any previous ſcire facias 


Bull. N. P. 60, againſt them. 


Though he has a more ſummary mode by motion, as was 


dhe caſe of Richards v. Afton, ſupra. - 


„„ 0 proceedings againſt the ſheriff, ſome evidence muſt 
Darling. be given by the plaintiff of the inſufficiency of the pledges or 
Sittings Trin. 


— = 5 proof on the ſheriff: for the ſureties are known to him, 


and he is to take care that they are ſufficient ; as if he does 
not produce or name them, it is ſufficient to charge him, 
Richards v. Acton, ſupra. 


5. Beſides thoſe pledges which are diſcretionary in the 
ſheriff, he is ordered by ſtat. 11 Geo. 2. c. 19, © To take 
4 g bond with two ſureties, ina ſum double the value of the 
« goods diſtrained, conditioned to proſecute the ſuit and to 

& return the goods if a return is awarded; which bond may 
be aſſigned to the defendant ; and if forfeited, may be ſued 


« in the name of the aſſignee.“ 


Rex v. FRY But if the ſheriff neglects to take a replevin-bond, the 


2 Term Rep. court will not grant an attachment againſt him, but leave the 
617. party to his action againſt the ſheriff, | 


Yea v. And where an action is ſo brought againſt the ſheriff for 
Lethbridge. taking inſufficient pledges, the ſum recovered ſhall be only to 
1 Term Rep. the amount of the diftreſs, not to the ſum which might have 
e been recovered againſt the plaintiff in en for as, if he 
had taken a bond to return the things diftrained, and as the 

condition of this bond would be ſatisfied by returning the 
goods themſelves, he cannot be liable beyond their value. 


Hale's F. N. B. 3. When, therefore, the ſheriff has taken theſe ſteps, he 
168. muit then iſſue his precept, directed to his bailiff, to make 


* 


41 — 


f 7 lat. 139, er” man and capſe the goods to be delivered to the plain- 


: BE 95 3 And, 


ſureties; but very ſlight proof is ſufficient to throw the 


ꝛ⁊t large. 


REPLEVIN. 


And, by ſtat, of Marlbridge, © If the replevin is to be 
% made within a, liberty in the e the ſheriff ſhall make 


« his precept to the bailiff of the liberty, to make deliver- N 
« ance; and if he neglects or makes no anſwer, the ſheriff 


« ſhall without further notice, do it himſelf,” As 

And, by the ſame ſtatute, « Tf the diſtreſs had been made 
jn the county at large, but impounded within the liberty, 
« the ſheriff might, without any previous warrant to the 


« bailiff, enter the liberty and make the replevin;” for the 


caption, which is the thing complained of, was in the county 


And by ſtat. 777. 1. 3 E4. 1. c. 17. © If the diſtreſs had 
« been driven into any ſtrong-hold, the ſheriff, after demand, 
might break open doors to make replevin.“ 4 0 


4. When the ſheriff has therefore given poſſeſſion of ks Dalt. 438. 
goods to the plaintiff, if the replevin has been by plaint, "ts N. B. 
the defendant has a day given to him in court to appear. 


If the replevin has been by writ alias or pluries, there no 


day is given, for the plaintiff has poſſeſſion of his ow | 8 
goods, and as the defendant is ſuppoſed to have a demand Gawen v. Lud - 
2zainſt him for which he diſtrained, it is his buſineſs to make RI. Ab. n 

the plaintiff declare: for which purpoſe he may at any time Palt. 440. 


have a rule of court to compel the plaintiff to declare, So 
the plaintiff may of his own accord come into court and de- 


care, after which the defendant is by attachment brought - +» 


into court to plead. 


5. But as it often might happen that the ſheriff might be 


partial or negligent, or the matter might be of conſiderable 
conſequence, in ſuch caſe the replevin may be removed into 
the courts above. | | | | 


This is by writ of pone or recordari, the difſerence 4 laſt. 139. 


of which is, that the pone lies where the proceedings in the 
county court have been by writ ; but the recordari where 
they have been by plaint : which proceedings, the ſheriff is 


ordered by the writ to record and certify them to the court 


above, 


The plaintiff may ſue out either writ without any cauſe 


n, becauſe it is his own delay ; but the defendant muſt 
aſign a cauſe. And theſe are good ones: That either party 
is related to the lord or ſheriff; that they are intereſted, &c, 
And by ſtat. Vf. 2. c. 2. © If the diſtreſs had been made 
; for cuſtoms or ſervices, and the plaintiff pretends to be out 
: of the fee, this was good cauſe to remove-the'cauſe to try 

the tenure,” 2D | : | 795 ben 
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REPLEVIN. 


2 or THE PLEADINGS IN REPLEVIN. 
I Fe therefore the plaintiff is brought 13 2208 
comes voluntarily, the firſt ſtep is to declare, —I ſhall chere. 


DECLARATION. 


1.” The writof replevin complains of two things; iſt, The 


unlawful taking : 2dly, The unjuſt detention. Inthe decla. 
ration it is therefore to be obſerved,  — ,, _ 


/ Petreev. Duke. 1. That if the ſheriff has to the writ returned replegiar; 
8 3 2 B. Feci; there the replevin only for damages for the cap- 
x69. * A tion, and the declaration is in the detinuit : but if the ſheriff 
has not made the return of replegiari feci, there the declara- 

tion mult be in detinet, for the plajntifF in the latter caſe has 

not poſſeſſion of his goods or cattle ; and he ſhall in this caſe 
recover as well the value of his goods, as damages for their 

unjuſt detention. „„ 5 


Moore v. 2. The declaration ſhould be certain in ſetting out the 
Clipſam. „ number and kind of cattle or goods diſtrained; for other- 
Stile 71. wiſe the ſheriff would not know how to make deliverance, if 
| it ſhould be neceſſary: Though this fault might be cured by 
the avowry, both parties agreeing on the number and nature 

of the things taken. e te e 


Bull. N. P. 53. But in ſuch caſe the ſheriff may require the defendant 
to fhew him the goods. And it would be a good return to 
ſay, nullus venit ex parte defendentis ad oflendendum' bona & 


catalla. . 


— 


| Kempſter v On this 8 a declaration in trover de una parcella In- 


: | _ 5 tei, was held ill for the uncertainty of the de ſeription 2 
ven v. But a declaration for fourteen ſkimmers and ladles was 
ttaire. | | 4 
2 Stra. 1015. held to be good. OW £661 
wats Henke, Sf It is not ſufficient for the plaintiff to ſtate generally 


Hob. 16. in his declaration the taking in fuch a vill or place gene- 
rally for a venue; but he muſt particularly ſet it out * as. 

| certain place called, Ac. for by alledging the vill enerally,) 

Ward y.Laville. perhaps the defendant might have a right of | freehold 
Oro. Eliz. 896. there himſelf, but by mentioning. the particular place in 
the count, it ſhews the defendant to what to make title. 

But this ſhould be taken advantage of by ſpecial demur- 

rer. For if the defendant does not demur, but pleads ar 


* 
q F 51; ; 7 


place is in | 


But where the defendant ſo pleads. non cepit, the plaintiff. Jobnſon v. 
muſt prove the taking at the place mentioned in the declara- Ae | 
2 for as the defendant on this iſſue does not inſiſt upon a pry” 
return, but denies the taking, the place is material to aſcer- 
tain the fact as laid. FP 4 -1 6901 The 208 


| 4. The plaintiff may declare ſor ſeveral takings, and at Hale's, F. N. B. 


ſeveral places; part at one time or place, and part at ano- 16 


ther: And if the plaintiff alledges two places, and the de- 5 N. F.. 


fendant anſwers only to one, that is, if the plea begins as Weeks v. 
an anſwer to the whole, which in fact is but an anſwer to gik. 94. 
a part, it is a diſcontinuance, and the plaintiff 

not demur, but take his judgment for that by gihil dirit; 

for if he demurs or s over, the whole action is diſ- 
continued. , 


2. OF THE PLEAS BY THE DEFENDANT. 


Pleas by the defendant are either in abatement or in 


1. PLEAS IN ABATEMENT 


Are either ſuch as of themſelves induce a return, or ſuch as 
require a conuſance or claim. CO RD | 


As, firſt, - „ pleads © that the goods are the Wilkes v. 
« property of himſelf, or of a ſtranger, this plea neither de- North, 
dies, 4A or avoids the caption, but ſhews that the L. 92. 
plaintiff not having any property in the goods, has no 
right to have them delivered to him; that therefore the 
writ ſhould be quaſhed, and he (defendant) have a return 


of the goods. 


Therefore in pleading ſuch matter the defendant need Butcher v. 
make no claim or N to entitle him to a return, Porter. 
| becauſe he had poſſeſſion of the goods before the replevin, n 
1 he was deprived by the plaintiff, who had no 
Tight, „ | | 
2. As to the ſecond caſe, 


If the defendant pleads 4 that the s were the pro- Co. Litt. 145. 
perty of the plaintiff and another . this plea 5 
goes to the form of the writ (the plaintiff alone not having 
the property) the defendant muſt add a conuſance or claim to 


entitle him to a return. 


. 
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uſt Ib. Salk. 179. 
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Footꝰs caſe. 80 if the plaintiff declares of a re and 
Salk. 93. the defendant pleads that he took the goods at another, int this 
caſe he muſt make conufance or avow for a return; for ſuch 
plen does not diſaffirm property in the plaintiff; and the de- 
feendant muſt ſhew a right either of poſſeſſion or property tg 
nn,, . SHIP BOAT Ot 


Watts v. And in ſuch caſe the plaintiff ought not to traverſe the 
Hagden. matter of the conuſance ; if he does, and demurrer be joined 
Co. Eliz. 372 on it, it is a diſcontinuance, and the defendant: ſhall have 
Judgment on it. He ſhould only reply to the place tra- 
verſed; for to reply to the conuſance would be to plead 


Co. Lite. 14g. b. For note, That it is a general rul: that the plaintiff muſt 
mw om have the property of the goods in him at the time of the 
taking, or he cannot maintain replevin; hut a” ſpecial 
property will be ſufficient to maintain the action. There 
. fore if the defendant claims property in the cattle or goods, 
14. the ſheriff cannot make replevin, for that might be to give 
the goods to a perſon who Ifad no right to them. This is 
where the. replevin is by plaint; and in ſuch caſe the plain- 
tiff may have a writ de proprietate probanda directed to the 
ſheriff, who is by an inqueſt to inquire into the property, 
and if it be found for the plaintiff, he muſt make deliver- 
ance; but if for the defendant, he can proceed no further. 
But if the replevin has been by writ, if the defendant claims 
property, the ſheriff ould make his return to that eſfect, and 
the ſuit ſhallgo on in the Common Pleas, where the property 
ſhall be finally tried. It is in this ſtage the pleas beforemen- 


* 
4 


8 tioned come into queſtion, - | 
4 | DE eMC v I. 
2dly, Pleas in bar are the following: 4 
1. The general iſſue: 2. The ſtatute of limitation: 3. A. . 
juſtification : 4. The avowry or conuſance. And, 
{4 Rae oF THE GENERAL ISSUE. th : 
ve ners. | The general iſſue in replevin is non cepit; and this plea i 
© confines the iſſue to the taking, for it allows the property to = 
be in the plaintiff; and therefore that being admitted by the * 
plea, no evidence ſhall be admitted to diſprove it. EN. ws 
6 1 2. If the defendant pleads non cepit, if he does not inſiſt fore 
: Bull, N. P. 54- on a return, he may prove the taking to be at a place tho 
e different from that laid in the declaration, and it ſhall be | 
This is, provided the, defendant never had the cattle in ; 
the place mentioned in the declaration at all; for if the WM 
Wt N r 
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plaintiff can prove that the defendant. had them in the place 

laid, he will have a verdict; though -if the fact is, that the 
defendant took the cattle at another place, and only had them 

in the place mentioned in the declaration, in the way to pound, 
he ought to ſhew that matter ſpecially, 


2. Or THE PLEA OF THE STATUTE OF, LIMITATIONS. 


2. It is enacted, by ſtat. 21. Fac. 1, c. 16, “That actions 
« of replevin muſt be brought within fix years after the cauſe 
« of action accrued; ſo that the ſtatute of limitations is a 
« good plea in bar.“ | | > 


3. OF THE PLEA OF JUSTIFICATION. | 


4 A plea in juſtification admits the caption, but denies the 
« injuſtice of it.” 8 AT. th 

1. As is the plea claiming property, either in the defendant Preſgrave v. 
himſelf or in a ranger, which, before it was ſhewn, might Saunders. 
be pleaded in abatement: : but it may alſo be pleaded in bar, as a ph - 
it deſtroys all right of action in the plaintiff: for if the pro- yorth. 
erty is in the defendant himſelf, it is clear; and if it is in a 2. Lev. 94. 
ſtranger, the defendant is intitled to hold the goods againſt all | 
perſons but the ſtranger himſelf, and therefore has a right to a 
n bt | | s 

Therefore, where the defendant pleaded, That at the time Sir Nicholas 
of the taking, the property was in Lord North, not in the Bacon e caſe. 
plaintiff, he was held to be intitled to a return. | w_ . 


2. A diſtinction is to be obſerved between an avowry and a 
juſtification. FH N 
A auotory always goes for a return, and therefore ſhews a Buller N. P. 55. 
—_—_ at the time of the avowry, as made for rent, Danv. Ab. 653. 
r. gr.: but a plea in juſtification does not always go for a return. 
As, for example, where the original taking was lawful, but 
is not ſo at the time of the plea pleaded. 5 | 

As where the lord diſtrained for homage, the tepant died, Roll Abr. 319. 
and then his'executors brought replevin, the lord ſhould me 
the caption, becauſe it was lawful when made; but it not being 

to detain the goods after the tenant's death, he there- 

fore could not avow; for he was not intitled to a return, 
tough he was exempt from damages. | 


. 4. or THE AVOWRY. 
An avowry is an acknowledgment by the defendant of 
the taking of the beaſts, Wen * ſetting forth the 
wt . | A : | eaule 


9 Co. 22. a. 


© REPLEVIN. 


— of taking them, for the purpoſe of having a te. 


urn 


If the defendant was not acting in his own right, but ag 
bailiff to another, he is not ſaid to. ava, but to make cogni- 
Zance. | 


Under this head, I ſhall: conſider, 1. Fhe form, or how 


the avowry is made: 2. The avowry conſidered with reference 


to the things for which it lies, which includes, 1ſt, For what 
good cauſes it may be made. 2dly, For what it cannot be 
made. 3dly, Of the avowry with reference to the perſons 
making it. h _ | | . 


I. HOW THE AVOWRY IS TO BY MADE. 


1. At common law the lord was obliged to avow on his real 
tenant. When alienation became frequent, this was attended 
with much difficulty, but was. remedied. by ſtat. 21. Hen, 8, 
c. 19. which enacted, . That the lord might diſtrain on the 
6“ lands holden of him, and avow generally, as within his fee, 
<« without, naming any tenant in particular.” 


1, Though the words of the ſtatute are, that the lord may 


diſtrain on the lands within the lord's fee; yet 15 the beaſts have 


been driven off, but purſued by freſh ſuit, the lord may diſtrain 
off the lands. = "> Cal 


Co.Litt. 268. b. 2. Notwithſtanding, the ſtatute, the lord may. ſtill avow, 


wid. 


Ibid. 


Lucy v. Fiſher. 
Cro. Eliz. 146. 


either at common law or under the ſtatute, at his election; 
for the words of the ſtatute are, may avow. 


3. Though the lord may avow without naming any perſon 
againſt whom he ſo avows, yet he muſt alledge ſeiſin by the 
hands of ſome certain tenant, within forty years. 


4. If the defendant avows, according to the ſtatute, every 
plaintiff in the replevin or ſecond deliverance, may avail him- 


ſelf of every anſwer to the avowry that is fafficient, except 
diſclaimer, which he cannot have, as the lord avows upon ne 


one certain. 5 4. ſtat, 21. H. 8. 


5 The defendant, in his ayowry in this. caſe, mentioned tht 
name of the tenant, which the ſtatute does. nat require, but 


concluded, ( ſecundum flat,” &c. It was. nevertheleſs. held 


well within the ſtatute, though the name ſhould not have been 


mentioned. 


Broker v. Smith. 6, Where the tenant conveyed to the king, and the king 


And. 159. 


granted the land over to B. it was held, That the lord could 


not 


REPLEVIN. 2 | _ 


vow upon B.; for by the tenant's grant to the ki the 
— was at an _ as the king could not hold of a ng th 


therefore the lord ſhould have declared according: to the Cir- 5 
cumſtances of his caſe. | + 


Nate, If in replevin either party avows or juſtifies under a Scilly v. Dally. 
be Salk. 562. 


icular eſtate, the commencement of it maſt always Ein 


ſhewn. | 
This ſtatute is 3 and extends to all diſtreſſes made 
by the lord, as for rents, cuſtoms, ſervices, &c. | 


And'its proviſions have been more univerſally extended, as 


will ap nder the head of Rents. | 
2 to the form of pleading. I ſhall now con- 


{ſider Replevin with reference to the things for which it lies; er 
what are good cauſes of Auotury, and for what it cannot be made. 


I. WHAT * GOOD CAUSES or AVOWRY. 


Wherever the party has a right to diſtrain, there he may | 
well avow the taking; | 

Under this, it will therefore be for conſideration for what 
cauſes by law a diſtreſs may be made. 


' Theſe are, 1ſt. For rent- arrear. 2d) y, For damage fea- 
fant, 3dly, For fines or amercements in courts leet or baron. 
thly; For tolls or cuſtoms. 5th, For ſuits or ſervices claimed 
by cuſtom of the manor. 6th, For poor's rates. 


And, firſt, Of diſtreſs for 


RENT-ARREAR, 


By the common law, a power of diſtraining for rent was Co. Litt 143. 
annexed to the perſon to whom the fealty of the land belong- 
ed; and whenever he made any grant reſerving the fealty and 
rent to himſelf, this was called rent-/ervice, and for it, ” 125 
common law, * could diſtrain. 


But where he parted with the whole fee, reſerving a TY Ibid, 
but in the grant reſerved a power of diſtreſs, if the rent was 
in arrear; in that caſe, as the power of diſtreſs aroſe under 

le grant, it was called a rent-charge. 


Rents fe are rents granted in like manner as rent-charges; Lite $ 238. 
but with no clauſe in the grant reſerving, the power of diſ- | 
ay on : for theſe therefore no diſtreſs could be made at common 


Fut it is ndw enacted by ſtatute 4 Geo, 2. c. 28. „ That 
A „ | cc rents 
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« rents ſec; rents of aſſize, and chief rents, may now be 


« diſtrained for:ꝰ ſo that now all rents are on the ſame foot- 


ing, in point of diſtreſs. 


TFPrown v, Dun- But, 21ſt, If the clauſe in the leaſe is, 4 That if the rent 
nery. be behind, being demanded at another place beſide the land, or of \ 
if 


Hob. 208. tze perſon of the leſſer, that the leſſor may diſtrain:” there, 
the leſſor diſtrains without any demand, it is unlawful; for the 


form of the demand is different from what the law requires, 


and muſt be complied with. 


Maud's caſe. But if the clauſe is, „That if the rent be behind, Being 
7 Ce. 28. b. Jowfully demanded, that then he may diſtrain; it is no more 
| than the law ſpeaks, and therefore the leſſor may diſtrain with- 

. out à previous demand; for the diſtreſs is itſelf a demand. 


« But where there is any penalty annexed to the non-pay- 
« ment of the rent, and a diſtreſs given for it, there a de- 
% mand muſt be laid.” NG e 


Howell v. $am- As where the avowry was for rent and a nomine pane, and 


bach. no demand alledged, the avowry was held to be clearly ill for 
the nomine pane, for the want of a demand, but good for the 


Mob. 133. 
rent: and the defendant had return for „ 


ir T. Went- But where the iſſue was on a collateral matter, viz. non 
_ s cale.. conceſſit; though there was no demand laid of the nomine pane, 
POS it was held to be cured by a verdict. . | | 


Fairfax v. Grey. 2. Where the plaintiff who was tenant in fee, granted 1 


| _— Rep. to truſtees to the uſe of the defendant for ninety-nine years, 


annum to the defendant, with power of diſtreſs if in arrear, 
and he had diſtrained; it was objected, That the legal eſtate 
being veſted in himſelf, that he could not diſtrain upon lands 
in his own poſſeſſion; but the court over- ruled the objection, 
holding the granter to be gua/i tenant to the defendant at 2 


rent to the amount of the annuity. 


3- © Where a man is ſole ſeiſed, or has a title to an entire 


© rent, he ſhould diſtrain for it all at once; for the law will 


e not allow multiplicity or ſplitting of actions.“ 


Sir Th. Holt v. And therefore, if the defendant avows for half a year's or 
dambach. a quarters rent, he ſhould ſet out how the reſt was ſatisfied; for 


 Ero. Car: 193 otherwiſe there may be another diftreſs and avowry for the 


reſidue. 


4 But if the defendant avows for more than is due, though 


< the avowry is for that reaſon bad, yet it may be cured.” 


the truſt of which term was to ſecure an e of 250. per 
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As where he avowed for rent due at Michaelmas, and the Richards v. 
diftreſs appeared to have been made on the 26th day of Sep- 3 


tenber, which was three days before Michaelmas; it was held, g Co. 45. b. 


That though the avowry was bad (for the judgment is to have 


a return irrepleviſeable till all the rent avowed for is paid, and 
ſo would be for more than was due) “ yet that the defendant 


might, before Judgment, abate his avowry for ſo much as was 
daimed to Michaelmas, and take his judgment for the reſt.” 


« But where one is not ſo ſeiſed, or has not a ſole title to the 
« whole rent, he cannot avow alone, or his avowry ſhall be 
« bad,” "a 6; 5 


As where in replevin the defendant made conuſance as bailiff Stedman v, 
to the Counteſs of Saliſbury, for rent-arrear, and ſhewed that _ | 
the leſſor was ſeiſed in fee, and died, and the reverſion de- 399. 


ſcended to the Counteſs of Salijbury and her ſiſter; on demur- 


rer, the court held the conuſance to be bad; for the rent is an 
entire inheritance, and the two ſiſters make but one heir, and 
ſo ſhould have joined. CAT | 


4 Where leſſee has entered under a leaſe, though his entry | 
« has been tortious, yet it ſeems that that ſhall not avoid the 


payment of the rent, but the avowry for it be good.“ 


For where in replevin the defendant avowed for rent, under Macdonnel v. 


l leaſe dated the 24th of June, habend. a pred. 24 June, &c. Welder. 


virtute cujus, the plaintiff entered on the ſaid 24th of Fune; on 2 * 


demurrer it was objected, That the plaintiff was a diſſeiſor, 
by entering on the 24th, when the leaſe did not commence till 
the day after, and .conſequently that the poſſeſſion was not ..— 
under the leaſe, but by virtue of a tortious fee; but the court | _ 

ve judgment for the avowant, for that there was a great | in 
ference between this caſe and an ejectment; for here, be 
the entry tortious or net, it does not diſcharge the contract for the 


payment of the rent. | 1 
5. Though the defendant may have good title to the rent, 


yet may the diſtreſs be tortious,” 


As if he comes on the land to diſtrain, and the tenant then 8 Co. 147. a. 
tenders the arrears due; in ſuch caſe, if he diſtrains the cattle, 
it is tortious, and the defendant may replevy. | 


But it is not ſufficient for the tenant to ſay that he was on Crawley v. stil- 
the land on the day, and ready to pay the rent; for if he did lingworth. 
not make a tender at the time of the diſtreſs made, the taking iy "_ 5 


not tortious. 


And the tender muſt be before the impounding ; for then the pi: ington v. 
goods * In cuſtodia ii. : | | « | | : Cro. Rlir. 813. 
EO 6. Many 
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Stradling. 
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6. Many difficulties formerly occurred in avowries, from 
the circumſtance of requiring the defendant to ſet out his title 
at large. 1 | | | 


This has been remedied by ſtatute 11 Geo. 2. c. 19. which 
enacts, That defendants in replevin may avow generally, 
<« that the plaintiff held under ſuch an article, &c. at ſuch 
C certain rent, during the time that the rent fo diſtrained for 
« incurred, which rent {till remains due, without ſetting out 


_ the grant, tenure, or title of ſuch landlord or leſſor. | 
This ſtatute was made for the benefit of landlords, that after 


the tenant had enjoyed the land, he ſhould. not be allowed to 
pry into the leſſor's title: therefore, if the defendant avows 
under the ſtatute, nil habuit in tenementis is a bad and inadmiſ- 
fible plea, for it attempts to bring the leſſor's title in queſtion; 
for if the premiſſes were in mortgage for example, the defen- 
dant, if this plea was. allowed, could not recover his rent, 
which the ſtatute never had in contemplation to prevent, but 
rather to aſſiſt. x | 


Adams v. Croſs. Before this ſtatute, in caſes of copybold, where the title did 


1 Vent. 182. 


Pool v. Dun- 


comb. 


Buller N. P. 36. 


not come in queſtion, as in avowry for rent, it was ſufficient 
for the defendant to ſtate his being ſeiſed, &c, according to 


the cuſtom of the manor, at the will of the lord, without 
Aating any admiſſion under the ſurrender, 


7. By ſtatute 32 Hen. 8. c. 37. © The executors and adni- 
« miftrators of tenant in fee, in tail, or for life, of rent-ſer- 
« vices, r e rent- ſec, or fee- farms, may diſtrain 


c upon the lands chargeable, ſo long as they remain in the 


c tenure and occupation of the tenant, who ought to have 
+ « paid, or any perſon claiming under him by purchaſe, gift, 
& or deſcent,” - Be Oe 


« And the ſame remedy is given to huſbands ſeiſed in right 


be of their wives or other perſons, after the death of cęſtui que 
« vie” | Oe CN 


Under this ſtatute, it has been held, 


1. © That it extends bat to the perſons mentioned in it, as 


„ executors, &c. not to others, though in ſimilar circum- 
“ flances.” 


As where tenant for life of a rent-charge confeſſed a judg- 


ment, and an elegit iſſued, under which the rent-charge was 
extended: tenant for life died, and the conuſee diſtrained and 
avowed in replevin for the arrears incurred in the life-time of 
the tenant for life; on demurrer, it was held to be a bad 
diſtreſs, and not warranted by the ſtatute: 1ſt, Becauſe the 


caſe 
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TY 


= SRE 


<= cc .  &, 


. — ww — 


REPLEVIN. | . 35 


"aſe of a comer is not enumerated in it: 2dly, Becauſe he 


comes in in the pe, not under the tenant for life, 3 


2. The words of the ſtatute are, © of tenants in fee⸗- tail, Co. Litt. 162. 


or for life.” This, Lord Coke ſays, is to be intended of te- 
nants pur auter vie, ſo long as te/tui gue wie lives, who may 
diſtrain under the ſtatute, though by common law they could 
not do fo. 9 91 


hut it has 88 been extended to all tenants for life. | Per Cur. 


| I Raym. 173, 
The ſtatute makes no mention of leaſes for years, and there- Turner v. Lee. 
fore it ſhould ſeem that the executors of lefſee or grantee of à Cro. Car. 471». 
2 years, if he ſo long lives, were not within the 
ſtatute, and therefore could not diſtrain for arrears due in the 


* life-time of their teſtators; for he was not tenant in fee-ſim- 


ple, fee-tail, or for life, of ſuch a rent. 


However, in an action of treſpaſs for diſtraining the plain- Powell v. Kil- 
tis goods, it appeared that the defendant was an executor, lick. 


and diſtrained the plaintiffs goods for rent-arrear due to his Weſt Mic. 25 


teftator, on a leaſe for years a, and Lord Chief Fuſtice Lee held 8 1 

e caſe to be within the ſtatute; and the SOLE had a » If 581 

verdict. | | | « Who was leſ- 
ſee for years.” 


o 
, 


| But it has been held, That the ſtatute does not extend to Yelv. 135. 


rents out of copyholds. 


F The ſtatute gives no new right of diſtreſs which the Co. Litt. x62. b. 
teſtator had not; therefore if the tenant had granted away or : 


1 5 himſelf of the right of diſtraining, the executor can- 
not do it. | | PORE he 5 


4. $0 under the words of the ſtatute, the diſtreſs can only wid. 
be made on the tenant in whoſe hands the lands were chargeable, 
Ir fome perſon claiming under him; and therefore not in the 


hands of a perſon claiming by title paramount; as if the lands 
ſhould cheat, a diſtreſs could not be made when in the hands 


And therefore it is always neceſſary in an avowry by execu- Miles v. Wil- 
tors or admĩiniſtrators who have diſtrained for rent-arrear, that loughby. 
they aver « that the land remains in the 25, ton of the tenant Gro. Eliz. 547. 
who ought to have paid, or ſome perſon who claims under him,” | 


for to ſuch caſes only does the ſtatute extend. 


F. If a perſon diſtrains as executor of adminiſtrator, he Brown v. Dun. 
muſt bring himſelf within the ſtatute : but where the ayowry nery, 


| was a adninifiratrix of rent, to which the defendant wits Hod. 208, 


intitled 


5 
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Fe T rigbt, ſhe nevertheleſs had judgment; that 


part reſpecting the claim as adminiſtratrix being rejected az 


| ſurpluſage. W * F : 
Bowles v. Poor. And Note in general, That if the defendant avows for rent 
| Cro, Jac. 283. in arrear at Mic haelmas, and at the time of the taking, the 
5 avowry is good though it does not ſay “ and which is yet un- 
id;” for the avowant avoids the injuſtice of the caption, if 


he ſhews that the rent was in arrear at the time of taking the 
diftreſs; and no tender after could make the diſtreſs illegal. 


Popev. Skinner. And ſo there may be judgment in replevin, though the 
Hob. 72. miſ-recites his title, provided he ſhews a good and ſub- 
| ſting one. As where, in this caſe, the party ſtated himſelf 
as intitled, under a leaſe made the 3oth of ch, and the 

jury found it the 25th of March; it was held to be good 
enough to give the party a title. 9 | 


2. OF AVOWRY. FOR DAMAGE FEASANT. 


This taking of cattle or 8 damage feaſant, may be 


either for a tr paſs done, Iſt, 


commons. 


Co. Litt. 142. I. In the caſe of diſtreſſes for damage feaſant to one's gun 

Id, 161. land, it is ſufficient to obſerve, 1, That the diſtreſs for it ma 
be made 7n the night, which in the caſes of diſtreſs for rent it 
cannot be: 2. That the diſtreſs muſt be made wh:le the beafts 
are actually on the land, for if they are driven off before they 


o one's own land: 2dly, To 


are ſeized, the perſon on whoſe land they were, cannot folloW 


Pilkington's and ſeize them; 3, Where the diſtreſs is for damage feaſant, 
caſe. the party may tender amends till the cattle are impounded; but 
5. Co. 76, after that it is too late, and a tender to the bailiff is not good, 


2. In the caſes of diſtreſſes for damage feaſant to common, 
the queſtion is of more extent, 


- 


Injuries to the commoners right of common may be com- 
mitted, 1k, By the lord putting in beaſts not commonable, 


as hogs or goats; or by ſurcharging it: 2dly, By another con- 


moner who is guilty of the ſame offences: 3dly, By a mere 
ftranger putting his cattle on the common. 


nd. As to the Lord. 


It is 24 eral rule, that a commoner cannot diſtrain the lord's 


cattle for ſurcharging the common, except in the caſe where the 
lord at the time 79 right to put any cattle at all an the com 


As 
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As where the cuſtom was, that the land was to lie entirely Trulock v. 


freſh every ſecond year till Lady-day, during which ſeaſon 3 Ab. . 


the lord was willy excluded; during that time he put cattle 506. 
in, and it was held, That the commoner might diftrain * | * 
them, he having then clearly no right” to 25 on joy cv 


whatever. 


2. In the Caſe of another Commoner. 


Ly 


Wherever a commoner is intitled to common for a certain 6 James. 
number of cattle, as ten or twenty, there if he ſurcharges the 2 Lutw. 1238. 
common, another commoner may diſtrain for the overplus ; for 
in ſuch caſe the number OG ſettled, the injury to the rights 


of others is evident. 


But wherever the commoner's right if putting on cattle Hall v. Hard- 
is not aſcertained in point of number (as for example, if it de- ing. 
pends on the number of acres which he holds) ſo that he has # Burr. ee 


⁊ colour to put in ſome cattle; in that caſe, though he may 


exceed the number, another commoner cannot diſtrain his 
cattle, but is driven to his writ of admeaſurement of com- 
mon: for as well in this caſe as that of the lord before, the 
commoner is not to judge for himſelf where. a wrong is not 
charly committed, but muſt recur to a competent and indifferent 
juriſdiction by writ of admeaſurement, or he may have an 
ation on the caſe for the ſurcharge of the common. IM 


Chap. of Treſpaſs. on the Caſe. 


In this caſe the commoner claimed a right of of common for s. CG. 
two ſheep for every acre he held: ſo where the commoner 4 Burr. 2431, 
claims common for cattle /zvant and couchant; in theſe caſes 
another commoner cannot diſtrain, for the number depends 
on the land in poſſeſſion of the commoner, and ſuch ne as 
xe neceſſary to manure it. 


1 


3. In the Caſe of a Stranger. 


| The commoner may diftrain his n without queſtion, for 
he has no colour of right. 


In general, as to this avowry Tor damage fealant to com- 


mon, it is"to be obſerved, 


1. © That it is different wy it is fora number certain or 
« uncertain,” 


For if a man preſcribes for a certain ks of cattle, it is md v. 


not neceſſary for him to ſay that they were levant or couchant; Squibb. 


becauſe it is no prejudice to the owner of the lol, the num- 1 Ld. Raym. 
ber er being aſcertained, * n 
But 
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Harding v. But where the number is uncertain as lauant and cauc hunt: 
ohnſon. for example, a preſcription for all cattle kwant and couchay; 


_ Mich. 20 G. 2. will be good, and need not be for all his cattle; for levancy 
—_ N. T. and couchancy are terms ſufficiently aſcertaining what cati]z 
3 may be put in; for no more ſhall be ſaid to be levant and 
| couchant than the land is ſufficient to maintain; and if the 
- plaintiff was guilty of any fraud, as to that the defendant may 

take advantage of it by pleading. | 


2. If a commoner juſtifies ander a right of common, 
4 «Kt miſt be y good and Iowpad projeripeien.” 2 8 $8 
| Gateward's Therefore a preſcription that every inhabitant of à vill 


* . have common without ſuch a place, is bad. 
l eee Fowler For ſuch right would be- tranſitory and uncertain; for it 


v. Dale. would follow the perſon, and for no certain time or eſtate; 
Cre. Eliz. 263. but cuſtom ought to have certainty and continuance. 


Engliſh v. Bur- 80 on account of the fame weakneſs of eſtate, a pre- 
nell. ſcription claimed by the defendant, as occupier of certain mef- 
2. Will. 258. ſuages to a right of common, was adjudged to be ill. 
3- © Wherever a commoner relies on a preſcriptiye right 
4e to common, he ſhould ſet out the whole M the preſcriptun 
« as in fact it is.” | LE | 
Lovelace v. For where the defendant preſcribed generally to have com- 
Reynolds. mon in the Jocus in qua, and the jury found that he was en- 
Cro. Eliz. 546. titled to common by preſcription, prout, &c. paying for it 1d. 
| yearly to the plaintiff; it was on this verdict adjudged for the 
_ plaintiff; for the paying was part of the preſcription, a con- 
dition precedent, and ſhould have been ſet out in pleading the 
preſcription. | . 
1% But where any collateral matter is connected with tb. 


ce preſcription, but makes no part of it, it need not be {ct 


« gut.” 


| Gray's caſe. As where a copyholder preſcribed to have common, and 
Co. 78. the jury found that he was entitled to the common, but that 
Cro. Eliz. 405. it had been the cuftom to pay yearly for the ſame an hen and five 
8. C. 4 * | 
: eggs to the Jord, it was held,' That the preſcription was well 
pleaded, for the payment of the hen and eggs made no part 
of the preſcription, but was a collateral demand, or rather a 

preſcription in the lord's favour for ſo much. 


Wade. - So where the plaintiff ſet out a preſcriptive right to bury 
Griffith, in the chancel of the church of Ofwe/try, and this was 
x Burr, 40. found to be ſo; but further, that two fillings had been nſed 
: to be paid to the church for every perſon fo buried, it was = 

, 5 > pd g . ; . N | a +: N : | at 
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That the preſcription was well pleaded, for the payment was = 
collateral, and no part of the preſcription, eee 
4. Under a preſcription for common, the commaner 
« muſt prove the whole of the preſcription as he has laid it.“ 
As he preſcribes in his avowry to have common for all Pring v. Hen- 
aammonable - cattle, and upon iſſue joined thereon he gives in ley. per Ward, 
evidence © common for ſheep and horſes amy, it will not - B at Exeter 
maintain his iſſue; for a preſcription is an entire _ but Buller N. Io 
if be had a general common, i. e. for all kinds of cattle, and 59. f 
cribed for common for any particular fort, it had been 
good, for it is within the general preſcription. EM 
So. where a commoner preſcribed for common for all the Michell v. 
beaſts leyant and couchant upon a meſſuage, rue hundred Mortimer. 
acres of land, fifty acres of meadow, and fifty of paſture, in Hob. ach. 
wr towns, and the jury found that he had common as be- 
ging to two hundred acres of land, twenty of paſture 
and meadow in two tewns only, and not in the other; judg- 
ment was given againſt him, as having failed in his preſerip- 
tion; forthe preſcription c/aimed was more extenſive than 
that proved, 0o— 1 
« But where the nature of _— e r is found as 
« laid, but variant only in the rf of land to which it ex- 
« tends, the preſcription fhall be held to be well laid, for it 
« is the ſame preſcription.” | 


As where one preſcribed to have common to his meſſuage, Gregory v. 
and twenty acres of land, and it appeared on evidenee that Hill 
he had but eighteen acres, it was held to ſupport the pre- Cro. Eliz. $37. 
ſcription as laid. But- if he had ten acres of copyhold and 
ten of freehold, he had failed in his preſcription, for he could 
not make a preſcription for both; for if it appeared on the 
evidence that part of the land was copyhold an hundred years 
180) though then it was freehold, there too he had failed. 

or as the preſcription muſt be beyond the time of legal 
memory, it muſt have been different then from what it was 


_ at firſt, and ſo there could be no preſcription as was laid. 


« And fo if the nature of the prefcription remains the 


“ ſame, but it is found to be more ample than was laid, it 


« ſhall be good.. 


As where the preſcription was, to tether horſes from and Joknſon v. 
- we the feaſt of the Pentecot yearly, and the verdict found Thorough- 
at they had uſed to do it on the day before the Penterg/h, fob. , 


on the day itſelf, and the Monday in the week of the Pente- 


Of, and afterwards during the year at pleaſure: this 


finding 


(1 


finding being more large than the preſcription as laid, was 


| adjudjed to ſupport it. 


Pearce. F. Wherever a copyholder preſcribes againſt a flranger, 
Bacon. be muſt preſcribe through the lord: but where he preſeribes 
| Cro. Eliz. 390. . the lord himſelf, he muſt alledge the preſcription by way 
of uſage. | | 


Anon. That is, as againſt a ſtranger, he muſt ſay, „ That the 
Copyhold caſe lord of the manor and all his anceſtors, and all thoſe whoſe 
3 os. eſtate he has, have had common in ſuch a place for him, and 
1 his tenants at will,” Cc. and that ſhall be good for the co- 
| pyholder : but as againſt the lord, he muſt ſay, That with. 

in the manor there is ſuch a cuſtom,” CG . 


23. OF AVOWRY FOR FINES AND AMERCEMENTS IN 


\ COURTS LEET OR BARON. 


Hallo. Turbett. 1. For offences which are within the conuſance of the 
|  Cro. Eliz. 241. ſteward of a court leet, and of which he hath a view, he may 
Grieſley s caſe. aſſeſs a fine, as for a contempt or diſturbance in court: but 
3 Co. 3. for offences not within his view, he can aſſeſs no fine without 
Ref. 386. a preſentment, for non conſtat, whether the party was reſident 
within the leet or not, or what cauſe he had for his abſence, 

And therefore, where the ſteward aſſeſſed a fine for not coming 

into court to do ſuit for which the diſtreſs was made, it was held 

to be ill; but it ſeems he might be amerced : for if the fino 

is too grievous, the party would be without remedy ; but for 

an amercement a maderata miſericordia lieth, 10 I. 6. c. 7. 

11 Co. 45. a. And nete, That for a fine as well as an amercement, a diſ- 
treſs of common right belongs. | | | 


But for a fine in a court baron, the lord cannot diſtrain 


without a preſcription. 


— for any offence, the avowry ſhould ſtate © that the plaintiff 
2 Stra. 847. was guilty.” - : * a 5 f * 
| For herein replevin differs from treſpaſs : That in reple- 
Parham v. 2 ; a 

Norton 6-1 vin, the defendant makes a title, and is to recover; which 


Co. Ei 885. can only be by ſhewing a title under the forfeiture: but in 
treſpaſs for taking the goods, the defendant is only to excuſe 


the wrong. 1 
Matthews v. Therefore in treſpaſs, it is ſufficient to ſay, that the 
_ Carew. offence was preſented, for non refert as to the defendant in 


Salk. 10). ſuch caſe, whether the offence was committed or not: but in 
h replevin the offence ſhould be ſet out with an averment that 
the net bg: guilty of the offence for which the amercement 

was 55 : | : 85 


3. In 


2. In the avowry for taking b reaſon of an amercement 
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In the cole of a court leet, the amercement ſhould be Brook v,Huſt- 


2 ] 
ral by the ſteward, ' viz. quod fit in miſericordia, and ler 
2 the —.— of the amercement is to be aſcertained * . 


the affeerors. 
In the caſe of a court baron, the ſteward may in the like Rowleſtan v. 


manner amerce. : 22 748. 


he For if the amercement was by the j Jury, it would, be bad; Stephens 
le they can only affeer the amount. Hav — = 


id And the amercement can only be affeered by the free- Baldwin v. 
2 holders of the manor. 7 Ki 


And theſe matters now mentioned ſhould always be ſet out 
in the avowry, as neceſſary to give a title to a return. 


4. © And in every caſe the defendant is called upon to 
« ſhew a good and complete title.” ; 


As, 1ſt, The avowry ſhould ſtate, © That the place Wormleighton 
| « where the offence was committed was within the manor or v. Burton. 
« juriſdiction of the court, from which the amercement Cre. Eliz. e. 


« iſſued,” OE, 
2. That the crime was cognizable in that court. mes 


3. That the goods taken were the property of the perſon pill v. 8 
who made default, and was amerced; for where the goods Cro. Eliz. 791. 


of his under-tenant were taken, it was held to be bad . 
the preſcription. | 


4. By common right every manor has a court baron an- 8. C. 
** to it, and therefore where it was claimed by preſcription, 
it was held to be bad, for rs ſhall not "Oy where a 
thing is by common right. 


5 The avowry ſhould alſo ſhew © that the manor was in 
« the hands endant avowing or 0 his K atop, 
« where 2.75 is conuſance made.” a 7 


For where the defendant made 8 as bailiff to Brown v. Geld- 
the dean ahd canons of Windſor, as of their manor of ſmith. 
Hampton-Court, for an amercement for not doing ſuit of Hob. 208. . 
court; but it appearing that the dean and canons had let the 
manor at the time of the avowry, though they had reſerved to 
themſelves the profits of the manor and courts incident to it, 
the plaintiff h 1 judgment; for the court is incident to the 

| 2 and cannot by ay exception or reſervation be ſovered. 
om it. 55 


And aftly, In avowing for. a Gino in a leet, the: ayowry Per Holt. 
need never conclude ou patet per recordum. 1 Lord. Raym, 


1173. 
| a | 


Moor 548: 


pL 3. 


2 Will. 29. 
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+4 or avowny rox TOLLS' AND- euvrons, | 
3 this head, I ſhall conſider tolls, IK, With- reference 


to ways: 2dly, To fairs and markets: 3, To port or 


quays. 
r. Of Tolls with reference to Ways. 


Foll 3 with reference to ways, - is either toll tho- 
rough or toll traverſe. 


Tolh thorough is a toll paid far pafiing over the king's 
way; and this being againſt common right, cannot be — 


or taken without good conſideration; as ex, gr. repairing the 
fſtreets or ways, for the paſſage over which it is claimed. 


So that on the ground of en alone. i it cannot be 
ſupported. 
Toll traverſe is a toll 5 for liberty to go acroſs: the lands 


— Ab. of another perſon; and this may be claimed by preſcription, 


without any conſideration appearing, and ent of it from 
time —— be Aten: but i Kean only be claim- 
ed from its nature y the lord of the Far as being in its nature 
a compenſation- for the uſe of the ſoil. 5 5 

1. © In claiming of toll, thorough,” the party muff rw 
&« every circumſtance intitling himſelf, or the court will lean 
c againſt him, from the jealouſy: they entertain of thus levy- 
te ing: money. upon the ſubject; that is, hr mit ſhew a' good 


ec —S aroma cet rngtacerl 


« which he claims. 


For where the defendant preſeribed to e eee 


from every; cart or waggon coming from any other manor, 


and paſſing into the town of Gainsberough, on the conſider- 


ation of repairing, cleanſing, and maintaining divers and 


mam fireets' belonging to 0 faid town; and for non-pay- 


ment diftrained, and had a verdict; but judgment was after- 
ward arreſted; for as he could only claim toll on the ground 
of repaits, his right therefore muſk be confined to the ſtreets 
2 and as he had laid his preſcription for repairing 


| ers and many of the ſtreets of Gainsboroagh, it did not 
appear that the waggon on which the preſent diſtreſs was 
made was going over the ſtreets ad atid therefore the 


defendant might have no title. 
And therefore the party p reſcribing 


As 


| for toll t ar. is 
o« always tied down to great Areva in pleading.“ 


* . Ga. MR — * 


or 


As where the defendant preſcribed wt have a toll of two smith v. Shep- 
pence for every twenty ſheep: driven through the manor — ee aa 
Melton Mowbray by any foxei „ and if not paid, a right Mice x 
to- djſtrain/ for the ſame, and- then juſtified, that the plaintiff 
having: refuſed: to pay the toll” that he cepit” et abduxit one 
ſheep, and diſtrained it" till the toll was paid. This juſtifi- 
cation was held to be ill; for the preſcription was to di/traim;. 


and the defendamt had not pleaded the taking as a diſtreſe, but 


only that be cepit er abduxit, whiely was not within the pre- 
ſcription- | 5 
2. Of Toll in Fairs and Markets. 


1. The eſtabliſhment of public. fairs and markets is a 2 Inſt. 22s: 

branch of the royal authority, and the king may by his 
t ere new ones, and beſtow a certain toll on the per- 

on to whom ſuch fair or market is granted. But the toll 
myſt le ſams petry ſum; for if the king grants a fair or mar- 
ket; with. exceſſive toll, it is void, and the marlet becomes 
So fairs and markets, and the toll incident to them, may Id. 
be claimed by ꝓreſeription, which ſuppoſes à grant. Ef 

But by the grant of a fair or market, cum omnibus liberta- Heddy v. 
tibus. et portinentiis, toll does not paſs; for it is not due, of Wheelhouſe. 
common right, but muſt be given by expreſs words in the cr. Elis. 55G5: 
grant. This is the caſe of a grant of a new fair; but if? ? 
there has been an ancient fair, to which, by preſcription, 
toll has been annexed, and it becomes forfeited to the king, 
and he grants it to another, cum omnibus libertatibus illi ſper- 


muntibus, by this the toll ſhall' paſs; for this is not a ne- 


grant, but a* grant of ancient fair, to which the toll be- 


longed. 


But where a fair was held by cuſtom, en & particular day, Hotowny vi 7 


to which toll was due; and afterward the king reciting this Smith. 


grants granted to the ſame place two fairs, on different days 2 St 11 — 
rom the former, with all the profits, commvdities, emoluments, | 
liberties, and free cuftoms' ad hujuſmodi ferias pertinentiis* 

This was ahudged on demurrer, not to carry with it a 

night of toll, as not being exprefsly given; and the fair not 

continuing the ſame, the cuſtom could not extend to it. 


2. „“ This claim of toll being an exaction on the ſubject, 


is to be taken ſtrictly according to the grant or cuſtom, 
and therefore. ſhall. be confined to caſes only falling com- 
© pletely within it.“ . e 


Therefore where, in treſ paſs for taking the plaintiff's Blakey v. 
wheat, the defendant juſtified the taking as a diſtreſs, as Dimſdale. 
8 | „ intitled Cowp· 66 f. 


WR 


nn And therefore, where the city of Norwich elai 
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intitled by preſcription to a toll for all corn brought in 
aur by Rippon for ſale, it appeared in — Thar 
corn had been ſold by ſample at the plaintiff s houſe, to be 
delivered within the month by one Gowper,. who lived ten 
miles out of the town; and that it was only carried through 
the borough on à market-day in a waggon to the plaintiff's 
| houſe and delivered, but was never expoſed inthe market. On 
this evidence, the taking was adjudged to be unlawful, a; 
not being within the preſcription; and though it might be 
4 fraud on the market, yet that could not in this action be 
remedied, but ſhould be ſued for by an action on the caſe. 


Ward v. And Note 1. That tenants by ancient demeſne are excuſed 
Knight. and diſcharged from the 2 of all tolls, by reaſon of 
Gro. Elis. 227. their tenure; but this is for the toll due in carrying the pr. 

/ duce of their lands, not for merchandize. | 


Mayor of 2. That though goods brought to public market may be 
Launceſton's diſtrained for toll, yet they cannot for damage feaſant; for 
every one is of common right intitled to bring his goods and 


caſe. 
14. 625. 3 f. expoſe them to ſale in a public fair or market. 


= a 


3. Of Tolls due for landing Goods at Ports a 
Quays. 3 


- - «x; Every common river is as an high street, and therefore | 
ET, 2 Non. 281. ſubject to the ſame law, as to toll, as was before mentioned 


in the caſe of highways. 


ed a toll 

Wills. on all goods pafling on the river, by ſuch a quay or wharf, 

1 Sid. 454. but without ſhewing any conſideration, as cleanſing the river or 
| repairing the banks, &. On demurrer, fan was 
, given againſt them. 


Vinkeſtone v. But where in trover for an anchor and ſails, it was found 


aden. by a ſpecial verdict, That the mayor and burgeſſes of Neu- 
Salk. 248. caſtle, by cuſtom. time out of mind, uſed and ought to re- 
pair the port, and in conſideratiom of that, were entitled to a 


toll of five ſhillings per chaldron on all coals exported, with 


2 power of diſtreſs, and that the anchor and fails were for 


non-payment thereof diſtrained: it was reſolved, 1ſt, That 
it was not neceſſary for the mayor, &c. to ſhew that he 
actually did keep the port in repair, it was ſufficient that they 
were liable, as that was the conſideration : 2dly, That the 
maſter was liable to have the things taken, as he was the ex- 
porter as to that: Zdly, That the anchor and fails, though 
the inſtrumetits of trade, were diſtrainable, * 


g . 
7 nt, 4. 80 
? 
, , . , af 2 * Se Rus 
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2. So the landing of goods at any port or quay is 11. Mayor of 


Exeter v. Trim- 


a conſideration as a benefit to the public, and a toll for 
it may be claimed by preſcription only, as in the nature of 


the nature of a compenſation for the uſe of the ſoil. 


confideration, viz. the keeping a wharf within the manor 
in repair, though he claimed toll for goods landed at any 
part of the manor, it was inſiſted, - That as he grounded the 
dim of toll on the conſideration of repairing the wharf, 
that as that would confine the toll only to goods landed 
at the wharf, that he had failed in his preſcription. But he 
had judgment notwithſtanding ; for this claim was in the na- 
ture of toll traverſe, in which no conſideration was neceſſary 
to be ſtated by the party claiming. For if the goods were 
landed on the manor, they had the benefit of plaintiff's pri- 
rate property, and if at the wharf the benefit of it. 


But this toll at ports or quays differs from toll traverſe in Mayor of 
this reſpect, that it is not neceſſary that the parties claiming Yarmouth v. 
2 Burr, 1402. 


it ſhould Je owners of the ſoil, which would be of el a ſuf- 
hcient title, as in the laſt caſe; for even if that does not 
appear, yet it me be good; for the crown has a right to 
create the duty, an grant it to another, though it retains 
the port, and ſo if no grant from the crown appears, it may 
be claimed by preſcription, ſo 0 grant or preſcription may 
give a title. TO 1 he 1 - 


5 My Rn $f 5 FP * | ; 
s where the Corporation ing fon aper Hull claimed — upon 


a certain toll, called water-bailiff's dues, by preſcription; and 
in evidence it appeared, that their charter was in 27th Ed. 3. 


and fo full a century within the time of legal N (time Cowp. 10%. 
h | 


of Richard 1.) and therefore it was inſiſted, 1ſt, That the 
corporation could not preſcribe; and, 2dly, That by a 
ſubſequent charter in 5 Rich. 2. the port was created, and 
that. therein no duties were granted to/the corporation. 
But as it appeared that theſe duties had .þeen paid for 350 
years, and that the grant of the port in theſe words, 
* portum dudum vocat. Sayrecreek jam Hutl:” on theſe cir- 
cumſtances the court were of opinion, That it was matter 
of preſumption to be left to the Jury, whether the, word 


> did not imply an exiſting port before the making of 
e charter of Rich. 2.? and whether the 8 0 6 


8 for 350 years; viz. from 1441 to 1764. (the time of 


action) would not be ſufficient to ſuport the preſump- 
Kb tion 


77 l 3 Burr. 1405. 
toll traverſe, without ſetting out any conſideration, the owner- Mayor &c. of 
| ſhip of the ſoil being ſufficient, as, like toll traverſe, it is in 2 v. 


3 Low 37. 8. P. 
So, in an action for toll of a wharf at Gainsboraugh, the Colton v,. 


plaintiff claimed, as lord of the manor, a toll by preſcription Smith. 
for all goods landed within the manor; and having ſet out a Cowp. 47. 


S 
— 
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tion of a grant from the crown of thoſe duties, between the 

times of 5 Rich. 2. (ann. 1382) when the charter cheating 
the port was granted, and 1441, when the firſt payment was 
proved? On this ground, a verdict was found in favour of 
the corporation's right to toll. | 


3- „As therefore toll may be claimed at ports or quays 
ce in the nature of toll-thorough, on the ground of the bene. 
fit derived to the ſubject from the uſe of the port or quay, 
« and its being kept in repair by thoſe claiming the toll 

c where that benefit is not ones, no toll is payable; that 
« js, uſer of the port is neceſſary to give a claim to toll.“ 


1 For where the defendant avowed for toll as due from all 
Warne. ſhips unlading at the quay, on the ground of repairing the 
Sir T. Raym. port: In evidence, it appeared, that the quay extended but half 
5 à nile, and that the ſhip in queſtion bad unloaded ſeven miles 
om the quay, the preſcription was adjudged not to extend 
1 the quay, and that the plaintiff was not liable to the 
payment of toll, he not having uſed the quay. 


Haſpert v. So where a cuſtom was alledged in the city of Norwich, 
Wills. that in regard that they maintained a common quay for the 
1 Vent. 718. unloading of goods 1 2 up in the river in veſſels to the 
aid, city, that every veſſel png through the ſaid river by 
the ſaid quay, ſhould pay a certam ſum. This was held to be 
a void cuſtom; for it ſhould not extend to thoſe veſt which never 

unladed at the port, and fo derived no benefit from it. 


4. In preſcribing for a toll or cuſtomary payments, it 
« ſhould be for a ſum certain and defined.” — 


| a But a preſcription to have three buſhels out of every. 
> cargo of barley brought to the quay of Penzance was held 


| 1 Wil. gz. good, though the cargoes might be of different magni- 
2 Stra. 1228. tudes; for the word cargo is a mercantile word, and ſuffici- 


8. G eently certain and determinate. 


Clearywatk v. C. If a perſon juſtifies the ſeizing of any goods, Ke. be 


Conſtable. ſhould ſtate the particular cauſe of ſeizure; as for toll, for- 
ro. Eliz. 110. feiture, or cuſtom: and 2dly, It ſeems that he ought to. ſay 
that it had been uſual to ſeize; for it is no cuſtom or pre- 

ſcription if not put in ule. 5 


5. Or AVOWRY FOR SUITS AND SERVICES, OR OTHIR 


THINGS CLAIMED BY CUSTOMS OF A MANOR- 
As, firſt, For an Heriot. 


Shaw v. If the defendant avows the taking for an her:ot gene- 
Taylor. rally, it is bad; it ſhould be for the be/? beaſt or lo, tnat lo 


Hieb 4% 4 C. the plaintiff might have his replication that the deceale 


m_—____ amo we ww + auth  X£Ac ct. 
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dad no beaſt; and beſides, the heriot might be of a thing 
different from that taken, as it may be a jewel or piece of plate, 

as well as the beſt beaſt or living thing. 7 


And where the lord is intitled to Heriot ſervice, he may 9 5 
diſtrain generally, or ſeize any beaſt of the tenant: for it is Smit. 
at his election to take what beaſt he deems the beſt ; but for ee 9 


beriot cuſtom he muſt take the beaſt itſelf, not another as a Brand wood. 


diftreſs for it; for it lies in prender and not in render. Cro. Car. 260. 


2. „ Wherever a diſtreſs is made for any ſum claimed 
u 2s due by cuſtom, it muſt be a reaſonable one; for if 
« unreaſonable, it is void.“ | 


As where the defendant made conuſance as bailiff to the Holland v. 
dean and chapter of Canterbury, to whom the plaintiff was Lancaſter. 
leſſee, and claimed, that, by the cuſtom of the manor, the Vent. 134% 
leflee on alienation was to pay a fine of a year and a half's | 
rent, and if not paid, a diſtreſs. On demurrer, the plain- 
tiff had judgment; for the cuſtom was unreaſonable, as ſo 
upon every alienation of even the ſmalleſt part, the ſame fine 
would be due. | 


So where the lord claimed by cuſtom the. beſt beaſt / parker v, 
every firanger dying within the manor as an heriot. On de- Combleford. 
murrer, the cuſtom was adjudged to be ill; for it cannot Cre. Elia. 72 
be ſuppoſed to have a reaſonable or lawful beginning, as is the | 
caſe between the lord and his tenants, who may be ſuppoſed 

to have made the agreement when their tenures began, as a 

ſpecies of conſideration ; but no ſuch conſideration or agree- 

ment can be ſuppoſed to ſubſiſt in the caſe of a ſtranger. 


3. © Wherever the defendant, in his avowry, relies on 2 
© cuſtom to take a diftreſs for ſuit or ſervices, he ſhould fet _ 
* out the whole of it.” TO Yr nt 


For where the defendant avowed under a cuſtom, that Gig v. 
the lord of the manor was intitled on the death or alienation Blandford. 
of every tenant, to the ſecond-beſt beaſt, and if but one, Cowp. 62. 
then to that beaſt; and if no beaſt, then to a compenſation 
in lieu of it. Upon evidence, the cuſtom appeared to be as 
tated, but with an exception of meſne ſigniores, burgage- 
tenures, and alienations to the uſe of the alienees and their 
heirs: and the avowry was for that omiſſion held to be ill. 


4. The defendant in this caſe avowed the taking of two Richard God- 
cows, for cauſe that he was ſeiſed of the manor of Bethel in frey's caſe. 
Norfolk, and that from time immemorial he and thoſe, &c. 11 Co. 4% 
had been intitled to a leet within the ſaid manor, and that the þ > 
ſteward had uied to ſwear twelve cf the inhabitants as chief 

Rai B b 2 17 5 pledges, 


40 preſent all things within the leet, and that they 
deen uſed to preſent, that they ſhould pay themſelves to 
the lord ten ſhillings pro certo leetz : That the plaintiff and 


others being ſworn chief pledges, had refuſed to preſent ſuch 


ſum of ten ſhillings to be paid as aforeſaid, wherefore the 
ſteward had then fined them in fix pounds, and avowed the 
taking for the non-preſenting or paying of the ſeveral ſums of 


 ten- ſhillings and fix pounds: To which avowry the plaintiff 


demurred: when it was reſolved, iſt, That the fine was un- 
lawfully impoſed; for it was impoſed jointly, but it ought to 


have been aſſeſſed ſeverally, for the offences are diſtin; 


one might after payment of his part lie in jail till the whole 
was paid, which would be unjuſt; and ſuch matter being 


ſhewn by plea, ſhould avoid the fine. adly, That for this 


_ certainty of leet, the lord could not diftrain of common 
- right: for it is for the private advantage of the lord, and he 


therefore could not have it without preſcription, which he 
therefore ſhould ſhe r. | 


2. OF CASES IN WHICH NO REPLEVIN CAN BE MADE, 


AND so NO AvW VP. | 


1. 6c Gaads taken beyond ſea; that is, in foreign countries, 


cc though afterwards brought into England, cannot be re- 


c“ plevied.” 


As where goods were ſeized by the Eaſ India Company 


from interlopers on their trade in India, within their charter, 


it was held that no replevin Jay for them: for the Caption 


might there have been lawful, though not fo with us; and 
therefore ſhould not be tried by our la as. 


2. Replevin does not lie for the charters relating to the 
lands of inberitance; for they belong to the heir, and therefore 
are not chattels, and ſo not repleviſeable. ne 


3. Goods ſeized in conſequence of any 1K or adjudica- 


tion of courts, or perſons having juriſdiction, are not reple- 


viſeable. 


3 


court will commit the offender for a contempt. 


80 where a perſon's goods were ſeized under a condemna- 
tion in the penalty of 201. before a Juffice of peace, for not en- 


tering ſtrong waters, and he repſevied them, the juftice's 
port the ſeizure, which therefore could not be replevied. 


* 1 * * 1 | 


As if taken under an execution from the ſuperior courts, | 
they cannot be replevied ; and if attempted to be ſo, the 


wartant was held to be a ſufficient juſtification, and to ſup-- . 


* 


=" "3 *E YE a e 
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© tiff cannot reply another cuſtom repugnant to it, without tra- 


| 


» 
. , - 
* * 
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„ Aub where goods had been fo ſeized under 2 corvition Rex v. Moak- 


| for deer-ftealing, the court granted an attachment againſt houſe. 
the — who had granted a replevin for them. 2 Stra. 1184. 


4 80 2 replevin does not lie againſt the king, nor where Year Book: 
the king is party, nor where the taking is in the right of the 19 H. 7. i. 
ling; for all the king's debts are of record, ſo that the taking | 
for them is as for a judgment. | | ts 


taken either abſolute or ſpecial; and therefbre 4 Rell. Ab. 
animals fer nature, unleſs reclaimed, cannot be replevied. 430. 


3- The third proceſs in pleading in this action, is the 


Sn neral, replevin will not lie without a property in , 


\ 


REPLICATION, 
or plea to the avowry. 


1. Diſclaimer was formerly an uſual replication, in which co, Lit. 268. 
the plaintiff diſavowed the holding of the land from the de- 

fendant : but this is now unuſual ; for in that caſe the gvowry 

muſt. have been on a certain tenant, which now not being 

uſual ſince the ſtat. Hen. 8. allowing an avowry generally on 

the land, the replication of diſclaimer now ſeldom occurs. 


2. If the defendant makes conuſance as bailiff to J. S. Trevilian o 
the plaintiff may traverſe the fact that he was bailiff;, for k. 10 
though J. §. may have a title, yet a ſtranger who had no | 
authority from him, could have no title, and would be liable, 
ſo that both parts of the defendant's plea muſt be true, 0 
therefore an anſwer to any part is ſufficient, 


3 If the defendant juſtifies the taking, the plaintiff may 8 Co. 147.3. 
reply a tender, and have judgment: for if a tender was made | 
upon the land before the takingy the diſtreſs is unlawful 3 
and if made after the taking, and before the impounding, 
the detaining is unlawful. ß³ͤß ng 


But a tender to a ſervant is not ſufficient. = 


4 


And if the defendant avows for rent, the plaintiff may cc. Eliz. 573. 


plead a tender and refuſal, without bringing the money in- Co. Litt. 148. 
to court; becauſe if the diſtreſs was not rightfully taken, the Buller N. F. 
defendant muſt anſwer in damages. OO Yn av ON i 


; 4. If the defendant juſtifies under a cuſtom, the plain- 
* verjing that ſet out by the defendant, but the plaintiff may 


* reply ſome qualification of the cuſtom ſet out by the de- 
W „ : « fendant, 


” 
* 
ts 8 oe ee 3 2 * * v " 96 * 
— — — . d + 
r TO Ro ue Hrs ee: PEAR rd ein OR EE I Tot ER eee worn EO ns EPI Te. 


© 4 1 1 ; * 
PPPUUUUUPwUwwã T VWs PIG = POTION PHv tare nc? any een. 


374 REPLEVIN. 


- « fondant, which adwits the euſtom of ſub meds, without 
FT 


As where the treſpaſs quare clauſum fregit, the defendant 
pleaded a cuſtom, that all the tenants and occupiers of cer. 


Wü. 383. tain ancient meſſuages had a right of common, and under 


ſuch cuſtom juſtified the putting in of ſwine. The plaintiff 

| replied, and confeſſed the cuſtom as pleaded to be true; 
but rms that the cuſtom __ T to wit, that the 
fwine be rung, to prevent them rooting up the 
ſoil. This replication was held to be good without Ts 
verſe; for the cuſtoms were not different, but this a qualifi- 
cation only of the cuſtom ſet out by the defendant. 


Palmery. © F. If the defendant avows the taking for rent-arrear, it is 
tannage. a bad replication to ſay that the defendant had made a diſ. 
1 Lev. 43. treſs, and avowed for rent due at a day later than that for which 
ED + he then avows; for that is no bar. 


6. « To an avowry for rent-arrear, it is a good replica- 
cc tion that the plaintiff paid the ground-rent to the original land. 
« bord,” 3 | 


ee. mas, for the plaintiff's houſe; the plaintiff replied as to 20l. 
4 Term Rep. part of the 50l. that the defendant held the houſe in queſtion 


© coed tenant to the Duke of Portland, at a certain ground- rent of 


which 201. was in arrear and not paid by the defendant : that 
this ſum being demanded of the plaintiff, and being threat- 


ened to be diſtrained for the ſame, that he paid it, and that 


therefore as to that 20l, that nothing was in arrear: To 


this there was a general demurrer, and the plaintiff had judg- 


5. ment, the court being of opinion, That an under-tenant 
had a right ſo to pay the ground-rent for his own ſecurity. 


2. REPLEVIN CONSIDERED WITH REFERENCE TO THE 
| | PERSON. BER 
Co. Lit 145. b. I. If the goods of ſeveral perſons are taken, they cannot 
Join in the replevin, but each muſt have a ſeveral replevin. 
For if the caption is unjuſt, each has received a ſeparate 
injury, for which he ought ſingly to complain; but if they 
joined, each would be complaining of the injury done to the 
other, which would be abſurd. 5 | 


Will's v. Therefore tenants in common ſhould not join, but have ſe- 
Fletcher. veral avowries. , | Se Ws 
Con. Biz. 530 HTS: | | 95 
Stedman v. But coharceners ſhould join in an avowry, for they make 
Bates but one heir. 3 e 
Salk. 390. 


... 


For where the avowry was for 50l. fer rent due at Chrift- 
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80 alſo ſhould joint- tenants. „ 


2. If the cattle of a feme ſole be taken, and ſhe afterwards F. N. B. 169. 
:ntermarries> the huſband alone may have replevin; for by Bourne et ux. 
the marriage all the perſonal property of the wife becomes 3. rays , 
abſolutely his. But if the wife joins in the replevin, after Bull. x. P. 53. 

a verdict, judgment will not be arreſted; for the court will | 
preſume them to be jointly intereſted (as they muſt be if a 
diftreſs is taken of goods, of which a man and woman were 
joint-tenants, who afterwards marry) the avowry admitting 
the property to be in the manner it is laid. _ 


So where rent is due to the huſband and wife, yet may the yyice v. Bellent. 
huſband alone make avowry, but he muſt ſet out the truth Cro. Jac, 442. 
of the caſe, that the rent was due to him and his wife, and 
aver her life, and ſo that the rent is due to him. | 


3. Executors may maintain replevin for the goods of the Arundel v. 
teſtator, though taken in his life-time; for as the teſtator's Trevil. 
property is transferred to the executor, the right muſt be alſo 1 Sid. 8r. 
transferred of recovering poſſeſſion of it. | : | 


4. If A takes m goods by command of B. I may have 2 Rell. Ab. 
wg againft both; for it being a treſpaſs, both are prin- 431. 


3. Or THE JUDGMENT, COSTS, xo 
| DAMAGES. | 
1. & If the defendant in replevin has judgment, it is for a 


© return of the beaſts which had been taken by him, and 
© reſtored to the plaintiff,” | | 


But he can haye a return of no mare beaſts than he ayows Sir Henry Snel- 
„ a | deu v. Heaſton, 
Cro. Jac. 611. 


And 2. By ſtatute 21 Hen. 8. c. 19. „Every avowant 
© and other perſon that makes avowry or conuſance, or 
“ juſtifies as bailiff in replevin, or ſecond deliverance for 

- ® rents, cuſtoms, ox ſervices, and damage feaſant, if. the 
« plaintiff be 3 ſhall recover damages and coſts,” 


Though in this ſtatute only rents, cuſtoms, ſervices, and Haſclop v. 
damage feaſant, are — yet it ſhall extend to giye to Chaplin. 

be avowant. Coſts and damages in other caſes not there men- _ mo 9H 
tioned; as in avowry for amercements in leets, heriats, eftrays, * 
&c, if the plaintiff is barred, 80 „„ 


| But where the avowry was for an amercement in a tet, 6 A 
and the plaintiff was non-ſuited, upon which the defendant Co. xz. — 
kad à return, the court were of opinion, That he could not : 
5 | haye 
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have his coſts and damages, as not being within the fta. 


and verdict and a non-ſuit, otherwiſe theſe two caſes con- 


tradict each other. 


Inv this caſe; the judgment in replevin was, © that the 


defendants have return of the cattle, that they recover their 
damages and coſts (which they had before aſſeſſed) and alſo 
a further ſum by way of increaſed coſts, which damages, 
coſts, &c. amount together to 65l.; on. a writ of error it 


was aſſigned, That this was bad as a common law- judgment, 


becauſe it did not adju ge a return of the cattle a 
able and bad as under ſtat. 17 Car. 2. there being no value 
found: but it was reſolved, that this was good either as a 


| common lau- judgment, without ſaying that the return ſhould 


Waterman v. 
Vea. 
2 Wilſ. 41. 


be W for that ſince the ſtat. Mgſim. 2. (pol. 
e 


379.) the return was irrepleviſeable, or that it was good as 
a judgment, under ſtat. 21 Hen. 8. 19. ; under which the de- 


fendant is intitled to judgment for his coſts and damages. 
Neither does it extend to give coſts and damages in an 


avowry for a nomine pane, for it is not mentioned in the 


ſtatute: and therefore if coſts and damages ſhould in theſe 


caſes be given, the judgment would be reverſed. 


3. By ſtatute 17 Car. 2. c. 7. it is enacted, © That 
« wherever the plaintiff in replevin ſhall be non-ſuited 
<« before iſſue joined in any court at We/tminſter, that the de- 


« fendant making a ſuggeſtion in the nature of an avowry to 


« aſcertain to the court the cauſe of the diſtreſs, the court 
4 ſhall award a writ of inquiry to the ſheriff of the county 
© where the diſtreſs was taken, and the ſheriff having 
2 given fifteen days -notice to. the plaintiff or his attorney, 
c tha 


Il execute ſuch writ of enquiry by a jury of twelve 


« men, and the defendant ſhall have execution for the ſum 


« found, by fieri facias, or by elegit,: in caſe the goods taken 


“ amount not to it, and the coſts of ſuit.” 
: Under this ſtatute it has been reſolved, 


1. That if the plaintiff becomes non-ſuit, that the de- 


_ fendant is. not bound to take his remedy under the ſtatute; 


for he may have his option either to proceed by writ of in- 


quiry under it, or bring his action againſt the plaintiff and his 


.  Jureties on the replevin-bond. © 


Cooper v. 
Sherbrook. 
2 Will. 116. 
Anon. 5 
Latch. 72. 


2. But if the defendant does proceed under the ſtatute, 
by ſuing out a writ of inquiry, and alſo @ retorno habend 2 
writ of ſecond-deliverance be a ſuperſedeas to the writ 
of retorno habendi, but not to the writ of inquiry; ſo 9 4 


7777 ͤ a =o e oe goa. ia 


=> Q -o- 
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the plaintiff ſhall have his cattle, and the defendant his arrears, 

coſts, and damages, by virtue of the proceedings under the 

For the damages are not for the things avowed for, but are Pratt v. Rut- 
gyen by ae 21 Hen. 8. c. 19. as a compenſation for the "x 4p 1 "8 
expence and trouble the avowant has undergone : and there- . _ 
fore though the writ of ſecond-deliverance ſuperſedes the effect 2 Carth. 2334 
of the defendant's judgment or non-ſuit, viz; a return of the "If 
gods, yet the damages ſtill continue. Sed quere,; If under 

writ of inquiry the defendant ſhall not recover all the rent 

owed for, beſides his coſts and damages? For per Juſtice' 

Bathurſt, in r v. Sherbrook, ante, by ſtatute 17 Gar. 2. 2 Will. 117. 
The legiſlature intended that the proceedings under the ſtatute 
by writ of inquiry, fleri ſacias and elegit, ſhould be final for 
the avowant to recover his damages, and that the plaintiff was 
to keep his cattle, notwithſtanding the courſe of awarding. a 

retorno habends, which is a right judgment (and ſtill is entered 

up as before the ſtatute); for the ſtatute hath not altered the 

mn at common law, but only gives a further remedy, to Bull. N. P. 58. 

e: | 
4- By the ſame ſtatute, 17 Car. 2. c. 7. it is further enact. 

ed, «© That if the plaintiff be nonfuited after avowry, . or have 

« a verdièt againſt him, that the jury that try the iſſue ſhall' 
« jnquire of the ſum in arrear, and alſo of the value of the 

« goods, c. taken, and the defendant ſhall have judgment 

4 by fieri facias and elegit as before. : 5 


« And if upon demurrer the defendant has judgment, a 


| Under this ſtatute it has been reſolved, that if the plaintiff Cheap v. Cut. 
is nonſuited after avowry, the jury only who try the cauſe can pepper. 
ofifs the arrears, damages, Et. and that if they omit it, it: Fer, 75. 
cannot be ſupplied: by a writ of inquiry, for the ſtatute ex- 5. &. 


take his judgment, de retorno habende at common law. 1 
_ © $Sothe jury muſt find under this ſtatute, ar well the amount: g 5 
4 of the rent-arrear as of the value of the goods diſtrained.” | 


For where the avowry was for 195]. three years rent in ar- Reesv. Morgan. 
rear, and the jury found a verdict to that amount, as damages 3 Term Rep. 
to the amount of the rent, but did not find either the amount . 
of the rent or the value of the things diſtrained; this was held 
to be error, but the court allowed the judgment to be amended to 
a judgment pro return habendo, after a writ of error brought. 
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« But this is confined to caſes within the ſtatute; 23 in 


cc 2yowries for rents.“ 


| Dewell v. For ju this caſe where the defendant avowed the taking "RY 


. 2 diſtreſs for poor”s rates, and the jury omitted to inquire of 
3 Will. 443. the damages, the court granted a writ of inquiry to ſ 
E "RE." .- TIT ERT "NP 


” We And in general, in the caſe of Valentine v. Faucet, 2 Stra. 
Per Gould Juſt. 1021. & Caf. Temp. Hardwicke, 138. Lord Hardwicke laid 
— it down, That in every caſe, unleſs where the court is tied up 


by ſtat. 17 Car. 2. which reſpects only rent-arrear, a writ of 


inquiry may be granted, in order to do complete juſtice, 
Therefore it was ſo held in the caſe of poors rates, 
Humfreys v. So where the defendant avowed for a taking for damage 


writ of inquiry ſhould be granted, | 


8 And note, That in writs of inquiry the jury ſet their hand 


Caf. K. B. and ſeals to their verdict, and upon the trial of ſuch writs, the 

$19, 610. judge of M/ Prius is only aſſiſtant to the ſheriff, and has no 
| Judicial power; and if the parties come to any agreement at 
the trial, the way is to bring it to the judge to ſign, and after- 
wards move to have it made a rule of court. | 


« The caſes of non-ſuit after avowry, mentioned in the 


cc ſtatute, apply only to caſes of non- ſuit at the trial.” 


W For as in replevin both the plaintiff and defendant are 


Smart. actors, either may carry down the cauſe to trial; and there- 


2 Black. Rep. fore the defendant cannot move to have judgment as in caſe of @_ 
_ 


Janes; x Cane, 0 uit for not proceeding to trial; for he might have given 
zannen. notice himſelf; in which caſe, if he had not gone on to trial, 

3 Term Rep. he would have had coſts againſt him; but if the plaintiff had 

ä given notice of trial, it ſeems that he ſhould pay coſts. 


' 


3 Burr. 1284. 8 9 W. 3. c. 11, in actions of treſpaſs he would be intitled 
cd his coſts againſt the plaintiff, if there was no certificate 


from the judge “ that there was good ground for making him 


a defendant;” yet in the caſe of replevin the defendant ac- 
0 cannot have his coſts, for A is not within the 
atute; for it is not mentioned; an 


to be conſtrued ſtrictly. 


_ Fefore IT conclude this chapter, it may be proper to, take 
notice of ſome points which occur in this action. 


|  feaſant, and the plaintiff was non-ſuited, it was held that a 


Ingle -. 5. Where there are ſeveral defendants, and one of them 
Wordſworth. pleads non cepit, and is acquitted, in which cafe, under ſtat. 


ſtatutes giying coſts are 


1, When 


EPLE INV. wh 


t. Where the goods diſtrained have been eloigned, ſo that Bull. N. P. 52. 
the ſheriff cannot get at them to make replevin, in ſuch caſe, 
the plaintiff may bring this action in the detinet, and after 
avowry pray that the defendant may gage deliverance. 


Or he may, upon a return of an elongavit to the pluries writ De la Baſtile v. 
of replevin, have a writ to the ſheriff, commanding him to Reignald. 
take other beaſts. of the defendant in withernam; but if the I — 
defendant, before the return of the withernam, appears to the n 
writ of replevin, and offers to plead non cepit, it ſtay the 
withernam, for the defendant ſhall not be concluded by the 
return of an elongavit; for the ſheriff can make no other re- 
turn, where he cannot find the things to be replevied. 


2. Where the defendant has had judgment of retorno ha- 4 Term Rep» 
bends, and the plaintiff again makes replevin, he does it by 510. 
writ of ſecond-deliverance, which writ is given by fiat. JP | 
2. 13 Ed. 1. c. 2. under which writ the right again may be 
tried; but the ſtatute further enacts, « That if the party re- 
4 plevying again makes default, or for any other cauſe, a 
te return of the diftreſs, now twice replevied, be awarded, 
the diſtreſs ſhall remain irrepleviſcable.” Hg 


CHAPTER 


3 Black. Com. 
309. 


CHAPTER VIII. 


: es Alon * eee N 
RESPASS, in 888 ſenſe, means any 
See ailing 6 to another s perſon or property, from 


5 * 

of another; and therefore, all fuch in- 
oP — — in fact are action 
eee e N l 


The treſpaſs which I ſhall here conſider, is the Addon pro- 


perly ſo called, and 9 only i geri to the lands or perſonal - 


property of another 


Mee The nature of 
the action in general: 2. With reference to che things on 
which it is committed: 3. With reference to the perſon, viz. 


as committed by officers, or by private perſons : 4. For what 


treſpaſs will not lie: 5. Who may maintain this action: 6, 


The pleadi 2 8. The verdiQ, udement, 
= / a 7. judg = 


1. OF THE NATURE OF THIS ACTION IN 
GENERAL. 


1. © Every entry upon the land of another is Aritly an 
injury, if done without the owner's conſent, and at leaſt 
* does the miſchief complained of in the writ: that of tread- 


« ing, and beating down the plaintiffs graſs; | for * injuries 


( therefore this action lies.” - 


But, however, in certain caſes, the law has given a a right 


ts enter upon the lands of another : as if a man comes to execute 


legal proceſs; to demand money; a landlord to diftrain; 2 


reverſioner to ſee that no waſte has been done; a traveller to 
get refreſhment at an inn: all theſe are caſes in which the law 


allows an entry, and ſo the entry is not a treſpaſs, 


1 
. 8 0 
— 


* 
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80 if a man makes a leaſe, excepting the trees, and he Lifford's caſe. 


enters-to ſhew them to a purchaſer, he is not a treſpaſſer. 0. 46 


2.4 But where che law allows ſuch entry, or any a@ to be Six carpenters 


« done, if the perſon miſdemeams himſelf, or makes an unlawful 
10 We A4 be ab. held to be a treſpaſſer 
« ab initio: for, from the ſubſequent act, the law judges quo 
4 grip the firſt entry was made.” | 


caſe 


$ Co. 146. 


As if a perſon enters into a tavern, which every man by Ibid. 


law bas a right to do; pe t if be feals any thing from thence, 


his firſt entry {hall be 
a putt. . | 
So where to (treſpaſs for taking a gelding, the defendant 
pleaded that he took him as an Fr Ai — fo Juſtified. The 
plaintiff replied, that after the taking he had laboured and 
worked him. On demurrer it was objected; that the firſt tak- 
ing being Jawful, that the action ſhould be caſe for the ſubſe- 
quent abuſe ; but it was reſalved, that the ſubſequent abuſe of 
the eſtray being unlawful, made the defendant a treſpaſſer ab 
mitic, and that ſo the action well lay. | 


unlawful, and him a treſpaſſer 


Bagſhaw v. 
Spencer. 


Cro. Jac, 147- 
Oxley v. Watts. 


1 Term Rep. 
12. 8. P. 


1 


But where the plaintiff brought treſpaſs for breaking and Lynne v. 


entering his houſe, and taking an exceſſeve xa oy it was ad- 
judged, that this action would not lie; for the taking was 


Moody. 
2 Stra. 85 Is 


lawful, and no ſubſequent abuſe appeared to make the defen= 


dant a treſpaſſer ab initio. 


As the moſt frequent caſes which occurrred under this 
head, happened where goods or cattle had been taken lawfully 
for a di/treſs, but from ſome ſubſequent abuſe or miſmanage- 


ment, the _ was, according to the doctrine now delivered, 


made a treſpaſſer ab initio, when in fact the firſt taking was 
lawful; this hardſhip was remedied by ſtatute 11 Gee. 2. c. 19. 
wich enacts, “ That a diſtreſs for rent ſhall not be deemed 
H unlawful, nor the party be deemed a treſpaſſer 46 initio for 
any irregularity in the ſubſequent diſpoſition of it: But that 
© the party aggrieved might recover full ſatisfaction for the 
« ſpecial 45 

© in an action of treſpaſs, or on the caſe, unleſs tender of 
* amends has been made before“. 1 


age he ſhall have ſuſtained thereby, and no more, 


* Since this ſtatute, trover will not lie for goods taken under Wallace v. 


an irregular diſtreſs, as tending to place the landlord in the 
lame ſituation he was before the paſſing of the ſtature, by 
_ Confidering him as a treſpaſſer ab witli. 


ä 
H Blackſt. Rep 
L 3» * 


This ſtatute therefore only affects the ſubſequent diſpoſal of 


the difreſes : ſo that it ſeems that chis action Hill lies for an 


unlawful taking ; as if the diſtreſs bad been made * ROW. ; 
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So if of beaſts of the plough, when other ſufficient difireg col 
can be had: So if doors have been broke open to make it; tio 
for the outer-door can in no caſe be broke open, except under 

Co. Litt. 161. the direction of ſtat. 11 Geo. 2. c. 19. which impowers the 

party to do it © in the preſenc# of a conſtable or peace-offi- 4 
s cer, oath being made before a juſtice, of there — good 
< grounds to ſuſpect that the goods intended to be diſtrained, 

« have been conveyed away, and are contained in ſuch | 

« houſe.” Ev 15 25 . 

Francombe v. But however, when treſpaſs was for breaking and entering 

Pinche. the plaintiff's houſe and taking his goods, and K. Caſe in evi- 

—— dence was, that the defendant having with him a conſtable, 

dad entered the eg we ts houſe to make a diſtreſs for rent; 
; after he had told his bufineſs and begun to take an inventory, 
/ the plaintiff's wife tore his papers beat him and the conftatl 


e 


dauVtt, and then blocked up the door. About an hour after, the 
defendant with ſeveral others returned, and demanded admittance, 
which being refuſed, he broke open the doors. It was ruled by 
Juſt. Wilmot, That the diſtreſs having been lawfully begun 
and not deſerted, and the defendant compelled to quit it by 
violence, that this was a recontinuance of the firſt taking, 
and fo was lawful; though he could not when he firſt came 
have fo broken open the doors, | | 
: \ 


SO = Ao >, => O- i. > 


tas. But in r a diſtreſs for rent, if the outer- door is open, 
Dann the perſon diſtraining may juſtify breaking open an inner- door 


A. . p. 84, or lock to find any goods which are diftrainable. 


Hard. 268. That ſtatute applies to caſes where diſtreſs is for rent; but 
5 ſimilar proviſion has been made in other caſes. As by ſtat. 
1 17 Ges. 2. c. 38. it is enacted, « That where any diſtreſs is 
[| made for money juſtly due for relief of the poor, that it ſhall | 
1 | « not be deemed unlawful, nor the party making it a treſ- 4 


—— — 


— — . ONERE e 1 OE EI TING — 
* ) , : 7 a : : * * ” 5 : * 5 * 
. * =" 
” * F 4 — 0 "» 7; 
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i <« paſſer, on account of any defect or want of form in the war- 
$ « rant of appointment of overſeers; or in the rate or aſſeſſments; 

Þ - « or in the warrant of diſtreſs thereupon : Nor ſhall the party 
1 2D ce be deemed a treſpaſſer ab in:tig, on account of any irregu- 
i | « larity which ſhall be afterwards done by him; but the party 
wo « grieved may recover for the ſpecial damage, unleſs tender 
« of amends has before been made.“ | f 


* 
1 LY a— ts 1 F 


1 Charlwood v. And a warrant may be made to diſtrain before the time for 
"i Beſt. which the rate is expired, and is good. 
| s But though treſpaſs may lie for taking beaſts of the ploug 
=: Ong as a diſtreſs for rent, where other beaſts may be had; yet in 
I Burr. 379. the caſe of diſtreſs for poors rates, it is lawful to take them, 

| though other diſtreſs may be bad: Far it is not properly 2 
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mon law- diſtreſs, but is rather in the nature of an execa- 
tim; in which caſe there is no ſuch exemption. | 


| ; « Treſpaſs vi et armis muſt always ſuppoſe a misfeaſance z | 


« for it will not lie for a bare nonfeaſance, which as it ſup- 
e poſes no act, carries no treſpaſs.” 


Asif a perſon enters a tavern, if he ſteals an thing, he is Six carpenters 
a treſpaſſer ab 4nitio for the misfeaſance; but for not paying _ 1 


for the wine he has had, no action of treſpaſs lies. 


« To conſtitute a treſpaſs, the act cauſing the injury 4 Burr. 2092. 
« muſt be voluntary, and with ſome degree of fault; for if 


done involuntarily and without fault, no action lies.” 


As here, in treſpaſs for chacing the plaintiff's ſheep, the Mitton v. 
caſe was, that the plaintiff's ſheep being treſpaſſing on the Fudrye- 
defendant's ground, the defendant chaced them off with a PPh· 161. 
dog; which dog had followed them into the Lever, th own ground, 
for which this action was brought, but was held not to lie; for 


the defendant might juſtify chacing the ſheep off his ground, 
and as the dog could not beſuddenly called in, the treſpaſs and 


injury was involuntary; it 8 the defendant had 


cllled the dog in when off his ground. 


But where the defendants were out with dogs and guns, and Beckwith . 
toming on the plaintiff's ground n to his paddock, one 1 & 
Ss ID 


of their dogs killed one of the plaintiff's deer: it appearing 4 Burr. 2094. 


that they were not in any pathway or road, the injury pro- 


ceeded from ſome degree of fault, and could not be faid to be 
an accidental and involuntary treſpaſs; ſo the plaintiff had 
julgment. . e 

And on the ſame foundation, though the injury has pro- 
« ceeded from miſtake, this action lies; for there is ſome fault 


from theneglect and want of proper care.” 


As where the treſpaſs laid was for cutting the plaintifPs Baf:ly v, 


rkſon. 


graſs, and ca ing it away: The defendant pleaded that his © Lek am 


land adjoined that of the plaintiff, and that by mifake in cut- * 
ting his own graſs, he had cut part of the plaintiffs, which 
was the treſpaſs, &c. and tendered amends. I] he plaintiff de- 
murred, and had judgment; for it appeared that the fact was 
voluntary, and through ſome degree of fault, and his inten- 
tion and knowledge are not traverſable. | 


4. © Property alone without poſſeſſion will not enable the 
party to maintain treſpaſs,” | | 


For where the plaintiff being landlord of an houfe, let it Ward v. Ma- 
ready furniſhed to Lord Montfort, and the leaſe contained. a _— * 6X | 
ſchedule of the furniture; an execution having iſſued againſt 2 TM 
Lord Montfort, the defendants, who were the ſheriffs of 


tom ; 
2 —ͤm — — — —E— — 1 . 
: * 


3 nn. 


en, 


which were part of the furniture ſo — 


It was decided, that the action ſhould have been trover, bod 


that treſpaſs would not lie, this aCtion being founded on pol. 
ſeffion, which was neceflary to maintai _ 2 N 

ſtructive poſſeſſion, as where the goods were loft by a carrier 
or r ſervant, might, be ſufficient to maintain it. 


3. Theſe are the general grounds of this action: the more 
rticular caſes in which it is maintainable, are now to be 


* Conſidered with reference to the things on which the action 


may be committed; and to the perſon. 


2. OF TRESPASS, WITH REFERENCE TO THE 
THINGS FOR WHICH IT LIES. 


Theſe are, Iſt, Injuries to the rights of tenants: ad, To 


| the land from damage feaſant: 3d, To the rights of fiſhery: 


4th, To the rights of tolls cuſtoms : 5th, To markets 


and fairs: 6th, TOW hunting, or Fruit of game: Jy To 
highways. 


1. or INJURIES To THE RIGHTS OF TENANTS. 


I. If there is leſſee for life or years of lands the leſſee has 


no property in the trees growing on the land, and even if the 


. Clauſe in the leaſe is without impeachment of waſte, it gives 
no property, but is merely an exemption from an action. Yet 
if a ſtranger cuts any down, the leſſee may maintain treſpaſs, 


but he ſhall not recover damages for the value of the trees, 


becauſe the property of them is in him in reverſion; but the 


Co. Litt 55. 


damages ſhall be for Cropping and breaking bis cloſe ey perhaps 
fer the loſs of ſhade, &c. Ty 


=» by common law, though tenant for life or years is intitled 


e-bote, hedge-bote, &c. yet a copyholder is not; and "Mp 


he takes trees for that purpoſe, he is a treſpaſſer: but he * 
have ſuch right by cuſtom of the manor. 


2. Another caſe in which tenants for life, years, or at will, 
are liable to, or may have an action of treſpaſs, is in the caſe 


of the emblements or crop grouing on the lands, on the determi- 


nation of their eſtates, 


« As to which it is a general rule, That where the eſtate is 


4 of an uncertain duration, that there the tenant ſhall be in- 


« titled to the emblements. * 


Therefore, if a man is tenant 1 for life, and ſows the land, 
** dies before harveſt, his exccutors ſhall have the. . : 


e 
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80 if a man is tenant per auter vie, and ce/fui que vie dies. 
The land being fown, the tenant pur auter vie thall have the 
emblements on the ſame principle, the eſtate being determined 
h the at of God. wo TEC FOG 


So where the eſtate is determined by a& of law, it is the 5 Co. 116. b. 
fame: as if a leaſe be made to a man and his wife during co- 
verture, and the huſband ſows the land, and afterwards, by _ 
| ſentence of the ſpiritual court, the marriage is diſſolved, the 
huſband ſhall have the emblements; for the ſentence was in 
invitum, and the act of law. Mg, | 


But where the eſtate for life is determined by the ac of the lbid. 

« leſſee himſelf, there he ſhall not have the emblements,”” 

As where a woman tenant durante viduitate ſows the land, Oland's cafe, 
and afterward took huſband, whereby her eſtate was deter- 3 Co. 116. a. 
mined by her own act, it was determined that the leſſor ſhould | 
have the emblements. So if the leaſe is till lefſee commits 

waſte, if he ſows the land and commits waſte; he ſhall not 

have the emblements; for the determenation of the e/tate was 

by his own att. ELD bo ent, 5; „ 


But if the leſſor who is tenant. for life, determines his eſtate Cr. Elia. 4614 

by his own act, his leſſee ſhall not loſe the emblements, though | 
the leſſor would, becauſe that to bar the leſſee the forfeiture 

| muſt have ariſen from his own act. | 


I be caie is the fame of leaſes at willz for if leſſee at will Per Popham. 
ſows the land, if the leſſor determines his will; the leſſee ſhall Oro. liz. 461. 
have the emblements; but if the leſſee at will himſelf deter- 
mines it, he ſhall not have them, for it was his own act. 


do if a man makes a leaſe at will and the lefſir is orutloaved; Co. Lit. 556: 
by which his eſtate is determined, yet ſhall the leſſee have the 5 Os. 116. b. 
emblements; but if the eee himſelf had been outlawed; by | 
which his will is determined, the King ſhall have the embles 

ments. = 6 | | 77 | 


gut where the eſtate is of certain duration, as a leaſe for Lite. 4-68. 
« years, if leſſee in ſuch caſe ſows the land, and his term is 

< ended before the corn is ripe, in ſuch caſe the leſſor, or he 

© in reverſion, ſhall have the crop, and not the tenant; fot 


: 


te the leflee knew when his term would end.“ 


But though this rule is general, yet it admits of certain 
exceptions ariſing from the cuſtom of the country. 

As where the plaintiff brought an action of treſpaſs for wiegleſwordk 
mowing and taking away a crop of corn; and relied on a v Dalliſon. 


\ 


4 Term Rep. 


Delahay & al. 


H.Black.Rep.s. 


Lite. $ 68. 


4 Term Rep. 
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cuſtom, that © the tenant. for any term of years which ex. 
pired on the 1ſt of May, might, after the expiration of his 
term, take and carry away, as his waygoing crop, all the corn 
then growing on the land at the time the term expired.” This 
cuſtom was adjudged to be good and reaſonable, though con- 
tended that the leflce could not claim it againſt his deed, by 
which the land had been demiſed for a certain number of 
years, then expired. 


So a cuſtom that the tenant might leave for a certain time 
his waygoing crop in the barns of the farm, which he had left 
after the determination of his term, and after his quitting the 
premiſſes, is good; and the corn ſo left may be diſtrained, 
even though fix months are expired from the end of the term. 


<« In theſe caſes, therefore, where either party is intitled to 
« the emblements, he my have treſpaſs for any moleſtation 
in taking and 8 em away; and he is alſo intitled to 
« free entry, egrefs regreſs, to cut and carry the crops 


'« away.” 


2, © Treſpaſs or trover will lie for taking goods which are 
« not the objects of diſtreſs,” | ENT - 


Five things by common law are not diftrainable: 1, 
Things annexed to the freehold: 2d, Things delivered to 
perſons exerciſing their trade; as cloth to a tailor, &c.: 30, 
Corn, hops, &c. growing: 4th, Inſtruments of tillage or 
trade; as beaſts of the plough, &c.: 5th, Inſtruments of trade 
while in uſe (Cz. Litt. 47.) As to the firft and ſecond, they 
are privileged ſtill; and corn is diſtrainable now by virtue of 


ſtat. 2. W.& I. 5. x 


* Francisv Wyat. 


3 Burr 1498. 


Gorton v 
F aulkener. 


7 $65. 
Simſon v. 


Harcourt. 

Mich 18 G. 2. 

C B cited by 

Buller Juſt. 

4 Term Rep. 
568. 


As to others, they are privileged ſub modo; and as to theſe 
it has been decided, iſt, That a chariot of a ſtranger land- 
ing at alivery-/lable, was not privileged fiom diſtreſs ; but that 
it might be diſtrained by the landlord of the livery-ſtable for 
rent- arrear. „ 1 


2. That implements of trade (as in this caſe three weaving 


| looms) might be diſtrained for rent, 72 there was no ſufficient | 


other dijireſs then to be had on the premiſſes. 
3. But if ſuch implement of trade be in actual uſe (as in 
this caſe, where the plaintift's apprentice was weaving, and 
the loom was diſtrained) that ſuch cannot be diſtrained. | 


2. OF INJURIES FROM THINGS DAMAGE FEASANT. 


1. Where an injury has been done by the cattle or goods 
« of any one to the lands of another, he who receives the 


injury may either diſtrain them damage feaſant, or bring 6 


“ gion 
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. gon of "treſpaſs, gaare clauſum fregit, and recover for. the 


« damage ſuſtained. 


« But he ſhould make his election of his remedy; for if he 
10 diftrains, and the diſtreſs eſcapes, the action of treſpaſs is gone, 
« unleſs the eſcape was not through his fault or neglect.” 


For where the plaintiff declared in treſpaſs guare clauſum der a v. 
| fregit, the defendant pleaded, that the plaintiff had diſtrained — 
his hog damage feaſant, which was the ſame treſpaſs: the 
plaintiff replied, that the hog eſcaped without his conſent, and 

that he was yet unſatisfied of the damage. The defendant 
demurred, and had judgment; as it did not appear that it was 

without his fault, as he had only pleaded that it was without his 

conſent. _ | | 8 | 

But if the diſtreſs dies in the pound; the action of treſpaſs Ibidt 

is reſtored; for ſuch is the act of God, which ſhall not de- | 
prive the party of his remedy. 1 


2. & He who has the care; cuſtody, or poſſeſſion of the 
« cattle who do the damages, is liable to this action: 


even though A.'s ſervant watched them; and ſo the uwner hae 
2 ſpecial poſſeſſion: 1 2 | 


3. OF INJURIES TO THE RIGHTS OF FISHERY; 
As to this it has been decided; 


1. A man may have a proper and ſeveral intereſt as well in Caſe of the 
a fiſhery as in water, or a river; for a man may grant #quan Royal fiſhery of 


uam, and the fiſhery ſhall paſs. the river Baan 


; | | 5 * Dav. Rep. 149. 
2. The ſea belongeth to the King; and alſo every navigable RO | 
tiver, ſo high as the river ebbs and flows; is a royal river; 
for ſo fart is conſidered as a branch of the ſea, and belonging 
to the crown: but rivers not navigable are the propetty of the 
proprietors of the lands on both fides the river; that is, if 
both ſides belong to one owner; the whole river is his; if to. 
wo perſons, the river is in moieties: But in the cafe of the 
crown, there is à difference in reſpect to granting the land | 
from that of a ſubject; for by a grant of the land in the caſe - * 
of a ſubject, the — would paſs; but in the caſe of the 
crown, by a grant of the land adjoining a navigable river, or 
toyal fiſhery, the fiſhery would not pals; for it is an inherit- 
ance in groſs in the crowns nM parcel of the inheritance of 
e 2 --. ; 
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che erown itſelf; but it may be ſpecially granted iy grant 7 
the fiſhery from the crown. | | 1 ; 7 


Same caſe. ' Upon theſe grounds the ſeveral diſtinctions of the rights of 
| the fiſhery are formed, viz. free fiſhery, ſeveral fiſhery, and 
common of fiſhery. _ e 275 hs 


1. As to a free fiber, it is the exclufive right of fiſhing in 
a navigable river or arm of the fea; and this muſt be claimed 
by preſcription, or grant from the crown; for ell, 


8. c. and War- The right of fiſhing in navigable rivers is common to all 
ren v. Mat- the king's ſubjects; and therefore an excluſive right muſt be 
Ss, derived from the grant of the crown, in whom that excluſive | 
2 Black. Com. Tight originally reſided. But the preſcription ſhould be as old 
x. as the reign of Henry II.; for the charters of king John and 
Henry III. avoid all ſuch grants from the beginning of the 
"reign of Richard I. and prombit the fenci rivers in fu- 
ture; ſo that no grant of a free fiſhery call be good, if made 

ſince that time. | | 


2 Black. Com. 2. This is alſo the fame of: a ſeveral fiſhery, which is allo 
139. an excluſive right. derived in the ſame manner, but with this 
| additional circumſtance, that it ſhould be claimed by a perfon 
who owns the foil, as the land adjojning to a navigable river; 

+. and it was accordingly held to be good where the plaintiff in 
Carter v. © this caſe claimed a feveral fiſhery in the river Severn, where 
1 cet. it was navigable, as part of his manor of Arlingham, which 
„ adjoined the river; and recovered accordingly. | 


p Mane « But it is not neceſſary to conſtitute a ſevral fiſhery, that 
he'd. * all other perſons ſhould be excluded ; it is ſufficient that no 
5 bare, ***7* © perſon ſhall have a co-exten/ive right; for a partial right, as 
. 4 to take for a particular purpoſe, does not deſtroy the nature 

c of a ſeveral fiſhery. ? | 


3 5 As where the plaintiff was grantee of a ſeveral fiſhery, but 
* ee the grantor had reſerved to himſelf the oyſters and fiſh for his 
B | own table; and having declared as poſſeſſed of a ſeveral fiſhery; 
the jud ze nonſuited him, deeming the right ſo reſegved to the 
grantor as deſtroying the nature of a ſeveral fiſhery, which 
\ +2 ſuppc ſed ſhould be excluſive of all others. But the court 
a Aug Banchlet aſide the nonſuit, holding the doctrine 23 
der we de, ivered by Lord Mansfield. | 


5 it wh: re a man claims ſuch free or ſeveral fiſhery, he muſt 
Warren v. his ti de, and the ones lies on him; for the claim is de 
Matthew.  ſhew 3 4; ight of the ſubject, 
7 rogita to e common right of the ſubje 1 | 
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Ind he whe has either of theſs ſpecies of fiſhery may have, Smith v. Kemp. 
* 4 for taking the fiſh, for he has a property in them. Salk. 637. 


3. Common of Piſcary is a right of fiſhing in the waters 
of another, in common with others; and it differs from a 
ſeveral fiſhery, that in this laſt the owner has a property in the 
iſh before they are caught; but in the caſe of common of 
Piſeary not till they are taken. | | 


4 Of INJURIES OF THE RIGHTS OF rolls AND CUS- 


Where goods have been diſtrained for tolls or cuſtoms, the 
perſon whoſe goods have been ſo diſtrained may bring this 
aion for the taking, in which the right to the tolls is tried. 
But the cafes under this head have already been treated of in 

the action of Replevin. Wn TO 


80 for unlawful taking of any thing for an amercement in 
2 court leet, 5, RE . 


5. OF INJURIES re FAIRS AND MARKETS. 


1. Every one of common right has a liberty of coming to, Mayor of 
buy and ſell without paying any toll, &c. unlefs due by cuſ- Nor Po 3 
tom or preſcription. But if a perſon requires any particular 1 wir 10) 
eaſement, as a ſtall, he muſt have the licence of the Owner a Stra. 1239. 
of the ſoil: for the property of the foil ſtil] remains in the 
owner of the land, and he dedicates it no farther to the uſe of 
the public than the right of entry to buy and fell. This right 
therefore of erecting a ſtall for expoſing things to ſale in a 
market or fair, is called a Stallage, and is a ſym which the 
owner of the ſoil has a right to for his permiſſion. If the 
ground is broken, it is called Picage. 


If any perſon therefore comes into a market and raifes a Ibid. | 
ſtall without the owners of the ſoil's leave firſt obtained, this 
action lies againſt him, for he is thereby a treſpaſſer. | 

| | | 


And it ſhould ſeem that treſpaſs is the only action; for it is Mayor of 

ſaid (Stra. 1238.) that debt or aſſumpſit would not lie for the Launreſton's 
ſum due: and it is decided in this caſe, that goods brought to Ole. Cro. Eliz. 
| 75. & Cro. Eliz. 


a market cannot be diſtrained damage feaſant. 6238. 8. P. 


2. So this action lies for erecting tables upon which wares Mayor of Nor- 
are expoſed to ſale; for it is an uſe of the ſoil which belongs 2 - 
| ack. P» 


to the owner, and ſimilar to ſtalls in the uſe made of them. 1116, 


6. o 


E 
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6. or INJURIES FROM HUNTING, OR THE PURSUIT or 


8 


As to which theſe deciſions have taken pace: 


Gauſhy. © 1, Any perſon may juſtify going upon the lands of another 
Mynns. in purſuit of ravenous beaſts, as foxes, badgers, &c.' but it will 


Cro. Jac. 321. ,, Juſtify a perſon to break the ground or dig for them: for the 


taking of them̃ is of public benefit. 
Gaudry v. So it will not juſtify any exceſſive or unreaſonable damage 


Feltham to the land of another, for the juſtification is only as to the 


Trin a8 Geo. a. following, and ſhould be done with as little damage as poflible. 
* et And therefore if to treſpaſs for ſuch cauſe, the defendant juſ- 


tifies as following a fox or ſuch beaſt, and in fact has commit- 


ted unneceſſary miſchief, the plaintiff ſhould make a new aſ- 
ſignment of the exceſliye and unneceſſary injury. 


2. By ſtatute 22 & 23 Car. 2. c. 26. JOS $60: 
c 


erly nominated, or other perſons (authoriſed by warrant from 

-» A juſtice of peace) may ſearch for and ſeize inſtruments for 

deſtr tion of the game. $5 SS $5.6 464+ 4 —kp— * » "ES 
Under this gane it has been held, | 


Earperiter v. I. That gamekeepers in making a ſearch, ſhould have 2 


Saum. juſtice's warrant, founded on an information. 

Cob. 183. th. CE) FSI. BASIS Tn 1S3 Fort Se Wes > 0 * ö 3 
Rogers v. 2. A gamekeeper, properly appointed, has a right to keep 

Carter. 2nd carry a gun or other inſtrument fo take game anywhere, but 

e 387 a right to till only on his own manor. Therefore where the 


plaintiff who was a gamekeepor, had followed the game off 


his own manor, and the defendant took his gun from him, 


treſpaſs was held well to lie; for he was intitled by law to keep 
it, though he had been liable to the penalty for killing game 


3. By ſtat. ꝙ Arn. c. 25. a lord of a manor ſhall appoint but 

one gamekeeper, and by ſtat. 3 Geo. I. c. 11. the perſon ſo 

appointed ſhould be either à perſon qualified himſelf, or a 
menial ſervant of the lord, or dat] 

game for the ſole uſe of the lord. 


Per Cur. Ibis clauſe does not prevent the lord of a manor from ap- 
3 Wilſ. 389. pointing any perſon as his gamekeeper, though neither quali- 
lied, nor a menial ſervant: for the ſtatute never meant to take 
| from lords of manors living at a diſtance, the power of ap- 
pointing a perſon to kill game for their ue. 
| 7. OF INJURIES TO HIGHWAYS. 
Sir John Lade By ſetting out an highway, the owner does not part with 


v. Shepherd. the property of the ſoil. And therefore where the defendant 
* Stra. 1004. )) A „ * . 


and employed to kill . 


5 owned 
l 
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owned land adjoining to the highway, which was the ſoil of 
the plaintiff, but ſeparated by a ditch, and he laid a bridge 
over the ditch to the highway, it was held that, The plaintiff 
might have treſpaſs for it; for the ſoil was appropriated only | 
to the purpoſe of an highway, and it was not lawful to uſe it 
in any other manner, as the defendant had done, | 


* 


or TRESPASS WITH REFERENCE TO THE 
e J 


That is, 1ſt, As committed by officers, or perſons entruſted 
with ſome. authority, by law; 2dly, By private perſon tmn. 


Injuries by officers, are, rft, By the ſheriff and his offi- 
cers: 2dly, By juſtices of peace; 3dly, By officers of the 


exciſe or cuſtoms, 


I, OF TRE8PASS AGAINST THE ' SHERIFF QR HIS OFFI- 
| CRM. FE 256-55 

1. Where the ſubjef? matter of any ſuit is nat within the ju- Terry v. Hun- 
 r/diftion of the court applied to for redreſs, every thing done — LF 
is abſolutely void, and the officer executing the proceſs is Aa Cafe of the 
rep er. But where the ſubject matter is within the juriſ- Marſhalſea. 
_ diction of the court, but the want 45 juriſdiction is to the perſon 20 Co. 76. a. b. 

ir place, unleſs the want of juriſdiction appears on the proceſs | 
to the officer who executes it, he is not a treſpaſſer. 


But in the caſe of conſtables, a particular exemption is 
given by ſtat. 24 Geo. 2. c. 44. which enacts, „That no con- 
« ſtable ſhall be anſwerable for obeying a juſtice's warrant, 
<6 A} defect of juriſdiction in the juſtice who - 
« iſſued it.” 3 | | | 


2. If judgment is vacated as unduly obtained, and reſtitu- Turner v. 
tion awarded (as where the writ of execution was made re- : re 
turnable on the eſſoign- day, the ſuit being by bill, in which , Sid. 24. 
caſe the execution was ſet aſide, and the SG ordered to be Adams v. 
reſtored) the defendant in the firſt action may bring treſpaſs Sparr. 
againſt the plaintiff for taking the goods; for vacating the 1 Wille 155+ 
judgment, it is as if it had har, rk but it is otherwiſe. 
of a judgment reverſed for error, for then no action lies, for it 
is the fault of the court; but an i lar judgment is the 
| fault of the plaintiff, or his attorney. But in ſuch caſe of an 

regular judgment, no action lies againſt the officer, for ge 
zs Juſtified by the writ. 33 = 


* 
80 
* 
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2 Will. 384. So that the rule as to juſtification under proceſs of any 
Fe court is, That if the court has juriſdiftion, but their pro- 
5 ceedings are irregular, treſpaſs lies againft the plaintiff in the 
| | action for taking the goods, but not againſt the officer: but 
if the court has not juriſdiction, the cer R 
Sanderſony. 3. If a fieri facias is directed to the ſheriff to take the 
n goods of a perſon in execution, and he directs his warrant to 
— ep his bailiffs for that purpoſe, iF they take the goods 4 another 
3 Wilf. 309. gen by miſtake, treſpaſs lies again/? the Arif, or he is 

og 1. y W. | 
8. C. iable for the acts of his officers acting under colour of his 


As it therefore often happens that the goods of a perſon 
againſt whom a fiers facias is expected, are conveyed away, 
or transferred by bill of ſale; how far the property remains in 
ſuch caſe, is ſettled by the Statute of Frauds, 29 Car. 2. 5. 


| Cre. Eliz. 174 By the common law the goods of the defendant were 
I. 440. bound from the teſle of the writ, and therefore if the defen- 
dant had aliened his goods after, or on the day of the teſte of 
the wr.t of execution, the ſheriff might take the goods in the 
hands of a purchaſer. It was therefore enacted by that fta- 
tute, «© That the goods ſhould not be bound from the telte, 
“ but from the 5 of the writ to the ſheriff, who is to 
« jndorſe, on receipt of it, the day and month on which he 
received it. 8 e 


Per Hardwick, 1. Under this ſtatute it has been held, That neither before 
on Ga: Abe the ſtatute of frauds nor ſince, is the property of the goods 
« 4 bf. altered, but remains in the defendant till execution executed: 
and the meaning of theſe words, That the goods ſhall be 
bound from the delivery of the writ to the ſheriff,” is, That - 
after the writ is ſo delivered, if the defendant makes any aſ- 
. ſignment of his goods, except in market overt, or by becoming 
5 | a bankrupt, which is an afignment in law, the ſheriff may 
take them in execution. + = 1 5 8 


| Eomh. 145. 2. This ſtatute relates only to protect the goods in the 
Anon. © hands of purchaſers; that is, to caſes where the goods are ſeld 
321 ny fide; for if the party dies after the teſte, but before the 

| delivery of the writ to the ſheriff, the goods are bound in the 

hands of his executors; for ſuch is not a change of property 
by fale, or for a valuable conſideration .. | 


per Lord Holt. 3. So if a writ of execution is delivered to the ſheriff, and 
| Lord Raym. the defendant bicomes a bankrupt before it is executed, the exe- 
2 5 ciution is thereby ſuperſeded, and the goods not bound by the 
delivery, for the property ceaſes to be in the bankrupt from 

the time of the act of bankruptcy committee. | 


«But. 


- — 
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75 But in ſuch caſe the ſheriff ſhall not be made a treſpaſſer 
& by relation, for any ſubſequent diſpoſal of them; though | 
« he would be ſubject to an action of trover.” _ = 


For where the goods of a trader were taken in execution, Smith v. Milles. 
after an act of bankruptcy committed by the defendant, who 7 Term Rep. 
was ſheriff, but before the fale the commiſſion was ſued out, 
and a proviſional aſſignment made, of which he had notice, 

but notwithſtanding, he fold the goods; this action was held not 
to lie, though trover might; for the za#:ng was rightful and 
legal, and the converſion only unlawful, he having had notice 


that the property was change. 


4. So the Agree extends not to bind the king, for he is not Poſt ch. of Tro- 

| named; and by ſtatute 33 H. 8. c. 39. If the king and a ſub- ver, vid. for 

ject have both actions againſt the ſame 2 the king's ex- 22 

ecution ſhall have place, provided his ſuit was commenced at 9 
any time preceding the judgment given for the other perſon; and 

| 1 the goods are liable in ſuch caſe, in whoſe hands 

Sr een bb. 

5. But though poſſeſſion be regularly taken of goods, yet Reed v. Harri- 
the officer mut remove them to a lace of of cuſtody, = 1 
tine; for where he kept poſſeſſion of them on the premiſſes, ? Black ww 
under an attachment from an inferior court, for an unreaſon= 

able length of time, viz, ſix months, he was held to be 2 
OD y ion pe Rn 
6. It is not lawful for the ſheriff, or his officers. 0 break Smayne's caſe. 
the houſe of any perſon to execute proceſs of Fe fa. againſt the 5 Co. 9 7. 
goods, or 7 againſt the perſon, at the ſuit of a ſubject; 
and if the ſheriff or his officers do ſo, he is a treſpaſſer, and 


But this privi 


"A this action. | 

| privilege is only confined to the perſon or goods 8. ©. 
of the oxner of 2510 ſuch as are brought there, withj- 
out fraud ot covin, and therefore ſhall not protect the perſon 

or goods of any other which are drought there to prevent a 

| hwful execution; and therefore in ſuch caſe, after denial and 
requeſt, the ſheriff may break doors to do the execution. But 

in ſuch caſe a demand of the delivery of the goods is neceſſary, 

for if he breaks the houſe without making ſuch demand, he is 

a treſpaſſer. | * 1 5 


7. Things fixed to the freehold cannot be taken in execu- Day v. Biſbitch. 
tion, and therefore for ſuch taking treſpaſs will lie. Cro. Eliz. 374- 


8. A feeri facias is de honas & catallrs debitaris, and therefore Buller N P. gr. 
under it the debtor”s goods only can be taken in execution. But Britton v. Cole. 
a levari facias is de exitibus terre, and therefore under it the 9-395 
 theriff may take the cattle of a ſtranger levant and couchant, 
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for they are the iſſues of the land (St. 1 gf. 2. c. 32. 2 In 

| ba the land is debtor. And ſuch 112 the cale of 3 
in common, or commoners; for their cattle may be taken on 
the land, unleſs their title be found by inquiſition, or til! 
avoided by mon/trans de droit. The law in thi: caſe is the ſame 
as if the taking was under an outlawry. pe: 


2. OF TRESPASS AGAINST JUSTICES OF PEACE; OR PER- 
SONS ACTING UNDER AUTHORITY FROM THEM. 


I. Thefe are alſo ſubject to this action, if by any illegal 
proceeding they take the goods of any perſon. But as to 
juſtices of peace, it is enacted by ſtatute 27 Gee. 2. c. 20. 
That in all cafes where a juſtice of peace is impowered by + 

c an er r nade or to be made, to iſſue a war- 

& rant of diſtreſs, it ſhall be lawful for him in ſuch warrant 
to order the goods. diſtrained to be fold within a certain 
c time limited by ſuch warrant, fo that it be not leſs than 

25 <« four nor more than eight days, ualeſs the money for which 
<« the diſtreſs was made, and all charges, be ſooner paid.” 


Padfictd v. And note, That a warrant ex vi termini only means an 
Cabball. authority; therefore if under the hand of a juſtice, it is ſuf- 
Tx. 16, 27 C. a. ficient, without being under ſeal, unleſs particularly required 


B. 
| — 83. by act of parliament. 


2. 4 A conſtable to whom a warrant is directed muſt act 
« within his diſtrict, or he ſhall be liable to an action of 


. 4 treſpaſs.” | 
en, treſpaſs for entering the plaintiff's houſe, the defendant 
Kemp. juſtiſied under a juſtice's warrant to ſearch for nets: the war- 
2H. Black Rep. rant was produced, and appeared to be directed “ to the con- 
hes ſtable of Shipborne, Samuel Carter, and to all other officers 


of the peace of the county of Kent;” evidence was given, 
That the defendant was borſholder of Little Peckham, which 
_ adjvined to the hundred of Shipborne, in which the plaintiffs 
houſe was: it was contended for the defendant, that he was a 
conſtable for the county, and came under the general direc- 
tion of © All officers of the peace of the county of Kent :” 
but it was reſolved, That theſe words were to be taken red- 
dendo fingula ſingulis; that is, That each conſtable ſhould act 
within his own diſtrict, and could not act by law out of it, 
without being a treſpaſſer. 75 e 


: 23. The third caſe of actions againſt officers, are thoſe | 
founded on the revenue- laws. 2 $4. | 


LN or 


 FRESPASS. 


4 or TRESPASS AGAINST OFFICERS OF THE EXCISE OR 
- | CUSTOMS, 
1. By ftatute 13 & 14 Car. 2. c. 11. 5. © Any perſon 

à authorized by writ of aſſiſtance out of the court of che- 

« quer, may (taking a conſtable or other officer with him) 

ix the day- time enter any houſe or place; and in caſe of re- 

« ſiſtance, break open doors, cheſts, or packages, and ſeize 

« any uncuſtomed goods he ſhall find there.“ 7 0 


x. Under this ſtatute it has been held, That treſpaſs lies Bruce _ 
againſt cuſfom-houſe officers for entering the houſe of any per- unge 
en to ſearch for ſmuggled goods, i none are found, for the 3 Wil. r. 
officer does it at his peril. 2. Though the officers have a Redſhaw v. 
writ of aſſiſtance, yet if they have no conſlable with them, they Brook. = 
are treſpaſſers even if ſmuggled goods have been found. 3. 3 bg 405. 


And though they have with them a conſtable, yet if he was ; 
not conſtable of the place where the ſearch was made, they are | 
treſpaſſers. © OW REM WE TE 


« And no cuſtom-houſe officer has a right to ſeize goods 
© liable to duty before they are landed, or offered to ſale “ 


For where the plaintiff's, ſhip, lying in the Thames, with Smyth v. 
butter on board from Ireland, the defendant, a cuſtom-houſe * 
officer, went on board, and before the hatches were „ 
bulk broken, er any goods landed or offered to ſale, ſeized the = 
butter as contraband: the court were on a caſe reſerved all , 
of opinion, That the ſeizure was unlawful, as the goods had 
not been landed or expoſed to ſale; and they grounded their 
opinion on ſtat. 18 Car. 2. 2 & 20 Gar. 2. 7. 
2. In ſearches by exciſe officers for goods which have not | 
paid the duty, by night, the preſence of a conſtable or peace- 
officer is required by ſtatute 8 Ann. c. 9. and ftat. 10 Ayn. 
e „ | N 


Where ſuch ſearches are made by exciſe-officers, the con- Hill v. Barnes. 
ſtable or peace- officer muſt be of the place where the ſearch is 2 Black. Rep. 
made; it is not ſufficierit that the perſon accompanying them 735. | 
is an officer by reputation. As here, where it appeared that the 

perſon had formerly been headborough of a pariſh, and had a 
board over his door with that name. on it, but was out of of- 
fice, and was by miſtake applied to by the exciſe-officers in 
| their ſearch, they were adjudged to be guilty of treſpaſs. 


3. Though an officer proceeds regularly in the ſeizure of Legliſe v. 
goods, yet it depends on the condemnation, whether the _ Champante. 


I * 


| ſhall be deemed legal or not; for if the goods are not con- 


By ſtatute 10 Geo. 1. F 13. c. 10. power is given to offi- 
cers of exciſe to ſearch at all times of the day entered ware- 
Boſtock v. houſes or places for tea, coffee, Ic. But private houſes can 
Saunders. only be ſearched, on oath of the ſuſpicion before 2 commiffi- 
3 Will. 434 oner or juſtice of peace, who can by their warrant authorize 
a ſearch. Under ſuch a warrant obtained by the officer, on 
his own oath of ſuſpicion, if a ſearch is made in a private 
houſe, and no goods found, the officer is liable to an action 
of treſpaſs, and the warrant ſhall be no juſtification; for the 
commiſſioners have no. power to inquire into the circums 

ſtances, and the officer takes the whole on himſelf. 


Boot v. Cooper But this caſe has been ſince over-ruled, and it was in this 
& al, caſe decided, That in an action of treſpaſs againſt an officer 
x Term Rep. of exciſe, for entering the plaintiff's houſe under a warrant 
"ow? of two commiſſioners founded on ſtat. 10 Geo. I. c. 10. to ſearch 
for concealed goods, but none were found, that the defendants 

_ were not treſpaſſers, the act itſelf being legal; but that the only 

remedy was by an action on the caſe, for obtaining and exe - 

cuting the warrant from bad motives, n 


scott v. Shear - 4. But a condemnation of the goods ſeized in the Court of 
man & al. Excheguer is ſo concluſive, and alters the property ſo effectu- 
2 Black. Rep. ally, that neither treſpaſs nor trover will after lie againſt the 
977+ officer; for if an action would lie againſt the officer, the 
| goods bajng bound by the condemnation, the judgment againſt 
the goods would be defeated by ſuing the officer. 18 


as; « Though it ſhould ſeem that this is only in the caſe of 

Booſey. « officers ſeizing within their own department;" for where a 

I Stra. 952. on not the proper officer made a ſeizure, he was held liable 
to this action, though the goods had been condemned. 


Henſhaw v. But a condemnation of the goods is only concluſive evi- 
| Pleafance, dence in favour of the officer, when it is made in the Court of 
| 2 Black Rep. Exchequer, and does not extend to any other condemnations 
= "Os by inferior juriſdictions, as the boards of exciſe and cuſtoms.” 
7 Fe or in. this caſe, after a condemnation by the board of exciſe, 
the owner of the goods recovered in treſpaſs againſt the offi- 

cers, and their ſentence was adjudged not to be concluſive 

evidence. 555 | 3 


5. Where il) 


Where goods are ſeized; the queſtion often turns upon 
"whom the onus probandi the payment of the d uty 1 


Before the ſtatute 6 G. 1. c. 21. if an officer went into a per De Grey, 
trader's houſe to make a ſearch, an action lay againft him Ch. I. 
for the treſpaſs, unleſs he could prove that the goods there- 2 Plack. Rep. 

in were forfeitable. It was therefore provided by this ſta- $13- | 
tute, That the officer ſhould be protected who acts bon 
« fide, and on probable preſumption, even though he mi- 
takes in the following cafes: I. Where goods are on 
« hoard a boat, without an officer. 2. Where they are 
« coming by the water-fide, 3, Where there is credible 
 «jnformation. In all © caſes of ſeizure under theſe circum- 

« ſtances, , as the officer is not liable to an action, the 
«owner may apply to the commiſſioners, who, on proper 
« circumſtances appearing, will reſtore the goods. If the 
« owner does not apply, the officer proceeds to condem- 

« nation in the Exchequer by profecution; and in fuch caſe, 
_ « by /e&. 41, the prod of the r of the duties lies on the 

« owner, who claims them in the Exchequer.” This clauſe 
confining the mode of proof orily to cafes where application 
had been made to the commiſfioners, was made general by = 

| ſtatute 12 G. 1. c. 28. ſection 8. which enacts, * That in 

« all, caſes where foreign goods are ſeized for non-payment 

'« of duties, &c. and any diſpute ſhall ariſe thereon, be 
« proof of payment Jhall lie on the owner or claimer. of the 
good, and not on the officer who has made the ſeizure.” 


; Theſe ſtatutes relate only L ſuits for condemnation in the 8 " ; 
Exchequer; but in actions of treſpaſs, brought by the owner Gepden v Ay 
of the goods againſt the-officer, the proof of the non-pay- _ - Rep. 


2 


ment lies on the officer who ſeized the goods. 


The ſeizure in the laſt caſe was of goods for non-payment Henſhaw v. 
of the Cuſtam-Hauſe duties; but the fame doctrine was held Pleafance. 
in the preſent caſe, on a ſeizure for non-payment of the du- 2 Black. Rep. 
ties H exciſe, viz. that the onus probandi the non-payment of ß _ 
the duties, lay on the officer. _ _ * f Warts 1 


By ſtatute 10 Geo. 1. c. 10. the proof of payment of the | 
excile-duties on bea, coffee, and chocolate, is Jaid..on the 
owner or claimer in. the Exchequer ; but it extends not to 


Actions of treſpals. 


And the ſame proof lies on the owner. or. claimer an the | 
caſe of ſejzure of ſoap and candles, by ſtatute 23 Gs. 2. 
2 which alſo relates only to informations in the Ex- 
cheque r. | 41 


6. By ſtatute 17 Geo. 2. © all actions againſt revenue- 
* officers for any thing done in exccution of their > 
nnn V. 
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ee muſt be brought- within three months after the offence 


« committed, and be laid iu the proper county where the 
But though the writ has been ſued out in a county where the 
offence was not committed, yet if plaintiff declares in the 


1 — county where it was committed, it is good within the ſtatute. 


Guildh. Paſc. 
27 G. 3. 


Sullivan v. 


Entick v. Car- 


rington. 
2 Will. 275. 


not deprive the plaintiff of his full coſts. 


7. By ſtat. 19 Geo. 2. 34 cl. 16. it is enacted, © That 
te if the judge certifies on the record that there was pro- 
« hable for ſuch ſeizure, that in that caſe, beſide the 


« plaintiff's ſhip and goods ſo ſeized, or the value of them, 


ct he ſhall not be entitled to above two-pence damages, aud 
« no coſts,” 8 TW 


Under which ſtatute it has been held, 


iſt. That this certificate may be given at any time after 
the trial. 2dly, That if a ſentence which was in favour 
of the captor, is afterwards reverſed in a- ſuperior court, 
and then the owner brings this aCtion againſt the captor, a 


certificate from the judge of the ſuperior court of appeal is 


good within the ftatute. . 5 
By ſtat. 23 Geo. 3. a like power is given to the judges to 


certify where the ſeizure has been under the exciſe laws, 


«. But it was in this caſe reſolved, That the judge could only 
certify where the action was for the ſeizure of the goods, not 
where it was for other injuries accompanying the ſeizure.” 
As where it was for breaking and entering the plaintiff's 
houſe, breaking his locks, and — the goods; it was re- 
ſolved, That the judge's certificate of probable cauſe ſhould 


4. A general warrant from a ſecretary of ſlate to ſeize the 
perſon, papers, &c. of any one is illegal; and this action 


will lie again/t the meſſengers acting under it, for entering 
into the plaintiff's houſe, and ſeizing his papers. 


; e 


2. OF TRESPASS AGAINST PRIVATE PERSONS. 


I. Treſpaſs lies at the ſuit of a perſon againſt whom 2 
commiſſion of bankruptcy has been ſued, he not being an 
object of the bankrupt laws, againſt the afſignees under the 
commiſſion, for taking poſſeſſion of his houſe, goods, &c- 
for the commiſſion 1s void, and of conſequence the taking 
is without authority; and the perſon whoſe property has fo 
been invaded, is intitled to a remedy: for every man ſhould 


in applying to courts of limited juriſdiction know their ex- 
tent, and juriſdictions are circumſeribed: iſt, With regard 
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to place; as a leet or corporation: ſo that the cauſe of action Hard. 480. 
muſt ariſe within them. 2dl 5 With re ard to the ſubject Caſe of the | 
matter ; as queſtions on excils 3dly, With regard to per- Marſhalſea. 
ſons; as in the caſe of the Marſbaſſea : ſo in the preſent, the * 
perſon declared a bankrupt not being an object of the bank- 

rupt laws, is not within the juriſdiction of the commiſſi- 

oners. And in all theſe caſes where the court hold cogni- 

zance of matters not within their juriſdiction, their pro- 
ceedings are void, as coram non judice; and treſpaſs lies 

cither againſt the officer (as before) or againſt the perſon who 

applies to their juriſdiction, and acts under their deciſions. 


2. Search warrants, if iſſued on proper application, are Hale“ P. CC 
legal, but muſt iſſue under theſe reſtrictions: as, 1ft, There 150. 
muſt be an oath: 2. The grounds declared: 3. It muſt be 
executed in the day-time by a known officer: 4. In the © 

preſence of the party informing. And though all theſe 
precautions be obſerved, the perſon on whoſe ſuggeſtion 
and information the warrant iſſued, is liable to an action of 
treſpaſs if nothing is found, for breaking and entering the 
houſe, for he is juſtified or-not by the event: but it ſhall at 
lll events juſtify the juſtice who grants the warrant, and the 

conſtable who executes it, for it is granted on oath. - 


3. By ſtatute 6 Ann. c. 18. “ Guardians, truſtees, huſ- 
« bands ſeiſed in right of their wives and tenants per auter | 
« vie, holding over without conſent, after determmation of 3 
« their meu. Th are made treſpaſſers.” Is NN 80 | | 


5. If a lunatic commits a murder or felony, he ſhall not weaver v. 
be puniſhed; for it muſt be done animo felleo: but if he com- Ward. 
mits a treſpaſs, either to the lands or goods of another, this 22 134. 
action will lie. WT | fr ox DO 


NOT LIE. ; 


| 4 FOR WHAT INJURIES TRESPASS WILL. 

1. © Treſpaſs will not lie againſt a mere minifterial g. 
«* ficer for any thing done merely in purſuance of his duty, 
though it is ſomewhat in — 9 of a wrong, but a wrong 
to which he is no way neceſlary or aſlenting.” me. 


As where a diſtreſs was tortiouſly taken, and impound- Badkin v. 
edin the pound, of which one of the defendants was keeper, Powell & al. 
and an action was brought againſt thoſe who took the diſtreſs Cop. 470. 
and the pound-keeper jointly. The action was held not to lie 
againſt him, for he acted merely miniſterially, and was no 
way concerned in the tort 8 5 


But 


But it was further the opinion of che eourt in this caſe, 


"That. if he had exceeded his duty and aſſiſted in the wrong, 


that he would be a in the treſpaſs; and that then an ad- 


tion would lie againſt him. 
2. By flat. 1 & 2 P. & Mc. 12. © No diſtreſs ſhall 


< be driven out of the hundred, except it be to a pound 


& overt within three miles of the place where taken, and in 


cc the fame ſhire ; neither ſhall diſtreſſes be impounded in 


different places, under penalty of one hundred ſhillings, 
< and treble damages.” | AF) 2 


If che perſon diſtraining impounds the cattle in another 
county, he is not a treſpaſſer, for the taking was lawful; 
but it ſubjects him to the penalty of the ſtatute 1' & 2 Philip 
"'& Mory, c. 12. or an action on the caſe on the ſtatute of 


3. So treſpaſs will not lie for taking an exceſſive diſtreſs; 
for treſpaſs will not lie dren ag un e oe 
Jawfal, as here rent being due, and there being no fubſe- 
quent abuſe, the remedy thould be a ſpecial action founded on 
the flat. of Marlbridge, chap. 4.: for at common law a man 


might take a diſtreſs of more value than the rent, as it was 


but in the nature of a pledge. 


4: © Treſpaſs, vi et armis, does not lie againſt loſe fir | 


« and ſelling them; but if after having cut them, he ſuffers 

lie, ſo as to give time for the property of the divided 
chattel to ſettle in the leſſor, there treſpaſs will lie, for it is 
not one continued act; and beſides that, leſſee for years has 
a ſpecial intereſt in the trees for repairs and ſhade; but if the 
leaſe had been with an exception of the trees to leſſor, there 
if lefſee cuts them he is a treſpaſſer, like as leſſee at will, 
againft whom treſpaſs will lie for cutting trees; for ſuch acts 
determine his will. But as againſt tenant by ſufferance, 


ce a cutting down timber trees, and carrying them away, 


+ 4 


leſſor cannot have treſpaſs before entry. 


But even though the trees are excepted in a leaſe for 


years, yet if they are defirayed or ſpoiled by leſſer's cattle break- | 


ing or topping them, no action of treſpaſs will lie, for the 
defendant had the uſe of the ſoil, and the injury was done 
in the enjoyment of that to which the defe had title, 
and without his fault. WB e e 


5. < Wherever the law allows an entry on the land of 
« another for a particular purpoſe, as being for the good of 


* the public, treſpaſs will not lie.“ 


As 


Sh | di 1 A . CP: an: WE 


=" © DB... 


e * 


As is the cafe of hightways, which if wy become impaſſa- Abſor v. French. 
ble, as by the overflowing of a river or other cauſe, paſſen- 22 = ©, 
gers may juſtify going on the adjoinin fields: but the caſe is Tein», e 
different of a private way over the land of another; for there, Whitehead. 
if the way becomes impaſſable, the perſon who is intitled to Douglas 16. 
the way cannot juſtify going on the adjoining lands: for the 

rant of a way is only in a particular line; not to the right or 
| oy and the grantor is not obliged to repair. 5 » 
6. Treſpaſs will not lie againſt the owner” of an gſtray for Lady Hatton v. 
taking him off the lands of the lord of the manor who had Coles. 
| ſeized him, without paying for his keeping; for the 'owner 2 | 
had the property, and the lord may have cafe for the keeping, Tr. per Pas . fv? it 
though he might have detained him till paic. | 


4 


| | S111 1934 E 2 f 
« This caſe decides that the owner of an gray may take 
« him off the lands of the lord of the mano? without tender 
« of ſatisfaction; but it has been clearly adjudged, That he 
„ may, where he tenders ſatisfaction, &. and the following 
« points been adjudged:” 5 TR} * * : ELIF 310 1555 at” = it A 
108 ont en 2 Ain A] {+3 % 128 . wb 
1ſt, That without telling any marks or making aty'proef Henley v. 
of the property (which may be done at the trial) that the Walſh. 
owner may ſeize his horſe, & c. which was the 997% wherever k. 636: 


wh 1 
been adjudged not to be a lam ful prize in the court of admi- . 

ralty: for queſtions of 'prize or not prize batons "Wy 1 
to the court of admiralty; and where it has juriſdiction of the Y 


- Dutch war, took an Offender for a Dutch ſhip, and brought ©*7 v: Nele. 
der into harbour, and libelled her as a prize; and there was = "MR 0. 


* 


Of 
in the admiralty for the * ſuſtained by hurt the foi 


402 
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received in port, and a prohibition was prayed on the ground 


that the injuries libelled for were done on laud, and fo that an 
action lay at common law; but a prohibition was refuſed, as 
the original capture was at ſea, and the bringing her into port, 
in order to have her condemned, but a conſequence of it; 


and not only the original, but the conſequences ſhould be tried 
in the court of Admiralty. 64 3 


This queſtion received a farther deciſion in a modern Caſe, 
which was an application for a prohibition from the court of 


— Admiralty, to ſtay them from proceeding to condemn goods 


which had been captured at the iſland of Euſlatia by Admiral 


" Rodney, the property of Britiſb ſubjects, on the ground that 


whoſe eſtate he had, had an excluſive right of digging tur: 


> be e taten on land. The court refuſed the prohibition, 
d 


holding that an excluſive juriſdiction veſted in the court of 
Admiralty; and that the courts of common law had no cogni- 


Zance whatever. | a 


8. Treſpaſs quare cle fregit is a local action; and 


therefore it was reſolved, That treſpaſs for breaking and en- 


tering the plaintiff s houſe in Canada, would not lie in this 


* country. 1 0 
; 7 ; 4 7 * : 6 ; . 
Ach. I ſhall now inquire, - 


4. BY WHOM THIS ACTION MAY BE MAN 


TAINED. 1 


1. K T0 maintain an action of treſpaſs, amide in the 


« {oil is not neceſſary ; an intereſt in the profits is ſufficient, as 
c he who was veſtura terre, or herbagium, may have treſpals 
« quare clauſum Fregit, for trampling down the graſs, &c.” 
So if J. S. agrees with the owner of the ſoil to plough and 
ſow it, and give him half the profits, J. S. may have this 
action quare clauſum fregit, for treading down the corn, and 


the owner is not jointly concerned in —__—_— corn, but 


is to have half after it is reaped, by way of rent; which may 
be of other things than money; though in Co. Litt. 142, it 


is faid, it cannot be of the profits themſelves; but that (it 
ſeems) muſt be underſtood of the natural profits. 


So where — as treſpaſs for entering the flint: 
cloſe, called and digging and carrying away his 
peat and turf, it appeared that —— quo was the waſte 
of the lord of the manor, and that the plaintiff and all thoſe 


. „ - vv __ 


r 1 ————ﬀ —— 
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on this place; but that the other commoners had common of „ 
e thereon ;. it was adjudged, That though there was no 495 
ownerſhip of the ſoil, yet that the plaintiff having this /epa- . 


rate and excluſive right to dig turf and peat there, that for an 


* 


invaſion of this right treſpaſs would lie. 
So where a nieadow and common lands are annually di- Welden 5. 


vided among the pariſhioners by lot, after the portion is ſo Bridgewater: 
marked out, they may reſpeCtively maintain treſpaſs, but not Cre. Elis. 421+ 
before. | 55 PEN 

2. 4 Poſſeſſion is a ſufficient title to the plaintiff in treſpaſs _.,. _. 
« v;  armis,. and where a perſon is in poſſeſſion, that is the 
* prope, ape bor ee e hap. th. pred 


For where one Mrs. Moore, who had no right in the ſoil, Haftet v. 
but was entitled under à leaſe: from. the, crown, to the ſole Birbeck. 
right of digging lead in ſuch a diſtrict, and ſhe let and ſet to 3 Burr. 1556: 
the plaintiff all her right of digging lead-ote therein during „ 
her term, and he was in poſſeſſion, and brought treſpaſs on the © 
caſe againſt the defendant for taking the lead, it was held that 
the plaintiff, being in poſſeſſion, ſhould, have brought, treſpaſs 
vi & armis; and he was nonſuited. | nl Jl 
On eis ez abaos to. af ge * Ui ee Hi bak 
3. * A ſpecial property is a ſufficient title for the plaintiff 


jn this action. 


e byte n the — — the church, and ſet 
up an electi e inhabitants at they muſt prove the 
ſpecial cuſtom, or they ſhall be — 5 12 0 


by, = a 5. Baran 
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Cookſon v. 5. Buse ts may join in action for a treſpaſs. War on 
— the wife's land u breaking the cloſe, &c. but if it is for 


—_— 12 and * ing away hay, &c. the declaration ſhould wp 
. that 1 er land, or it will be bad. 


Arundel v. For the rule is, that for taking things merely perfonal, huf. 


Short, &. band and Wife cannot Join in treſpaſs: but for the taking of 
| — wo: things in action or injuries to the land of the wife, they ſhould 


join: for the Hatter things ſurvive to the wife, but not the 


former. 


Lit. $315. 6. Fctinits in common ſhould join in an en of treſpaſs 


for offences which concern their tenements in commons as 

for breaking their houſes or cloſes, feeding, waſting, or de- 

ſtroying their graſs, cutting their woods, fiſhing i in their piſ⸗ 

cary, or ſuch like. In which caſe they ſhould have their 
dn ointly, and recover their it th jointly,” becauſe the 
pg action is in the perſonalty, and not in 6 realty: Wy, 26 * 


ce. Li. 2 And in ſuch caſe the action ta gow the Gries 10 one 


Ade hw is the kme of coparcenrs 


Id. 
mid. And if two tenants in common be of eee, as an þ bet 
or other perſonal thing, if one die, his ee eee 


in common with the other. A010 


Sutton v. eſpaſs lies Dy the Ry of the {bi} Agninſt x perſon 
_ * bai and hunting there, an filling his cones, 
Four or other 2 fire nature; for the owner of the ſvil has 
the property of ſuch animals fer ndtur#,” us are ſound on his 


land, and killed, and may have treſpaſs for them. As if 2 


* hare is ftarted and killed on m land, it is my property; but it 


Is otherwiſe if hunted into * a mird perten, for 


then i it is the hunter 6. 
x "ove ilch 


ates. 8. Before an entry 4nd aue poſieiſion; And kuhnbt ma 
tain an action of treſpaſs, though he hath the freehold in — . 
therefore an heir before entry cannot have treſpaſs ag 


abator; but a diſſeiſee may have it againſt a dilkeitor for _ 


2 n Aiulſeiſin itſelf, becauſe he was . Won oath not tos an 
NE” ons on ET eng” 1 yp 


2 


5 OF THE PLEADINGS bY ius ACTION. 
| And ft Thoſe on the part of be 


PLAINTIFF: 


1, 


eee 1 


PLAINTIFF. | 
_ 1ſt, Of the Declaration. 


I. If the plaintiff ſues out a general writ of treſpaſs, guare Martin v. 
clauſum fregit, he may declare either generally, or name the 1 | 
place where the treſpaſs was dane. If he names the place in his 200g. in een. 
writ, and declares on it, the defendant cannot vary the place; | 
but if the writ is general, and the plaintiff declares generally, 

or names the place in his declaratior, yet may the Sefendabe 
vary the place, and ſo put the plaintiff to his new aſſign- 
ment. png Bo 5 
For as if the plaintiff declares on a treſpaſs in ſuch a vill, Lambert v. 
the defendant may reply liberum tenementum; and if he proves 2 A 
any part of the vill to be his freehold, he muſt have judg- , 2p 
ment, the plaintiff is therefore driven to his new aſſignment; 
but Judge Buller, in this caſe, is of opinion, that pleading 
2 y liberum tenementum, would be bad, and that the de- 
fendant ſhould give a certain name to his freehold; for if the 
plaintiff ſhould alſo have a freehold in the fame vill, he may 
prove the treſpaſs there, and have judgment. Sabre” 


| But if the plaintiff ives the cloſe a name, he muſt prove Helwis v. Lomb. 
2 freehold in the cloſe fe named. yoo Salk. 453. 


2. «© Where the treſpaſs ariſes from the abuſe of an autho- 
« rity given by law, or a tort done ſubſequent to a lawful 
act, it is ſufficient in the declaration to ſtate a treſpaſs 
_ © generally, and in the replication the particular injury or 


« abuſe.” 


As where the plaintiff declared generally for breaking the Gargraye v. 
| houſe, and carrying away his goods, the defendant juſtified Smith. 
the taking as a diſtreſs damage feaſant: the plaintiff replied, Salk. 221, 
That after the diſtreſs the plaintiff had converted them to his | 
own uſe. The defendant demurred for cauſe that this was a 

departure; but the court held it to be none; for the abuſe of 


the diftreſs made him a treſpaſſer ab initio, and it would be Bull. N. P. 81, 


of no avail to the plaintiff to ſtate the converſion in His 
declaration, for it was no way neceſſary to his action, and if 
Aledged need not be anſwered: it would be out of time to 
ſtate it in the declaration, but it muſt come out in the repli- 


3. In treſpaſs de bonis gſportatis, the particular goed, &c. 
taken, Ps in A. war M | | bende ; 


| | | For 


Buller N. P. 93. | x 
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For where the declaration was in trefpafs for takin his 


| goods generally, without ſaying what after a verdict f 
the plaintiff, judgment J * * 


So where it was for taking pi iſees or generally, 


80 ae? it was for breaking and entering the plante 
houſe, and taking 4verſa bona et catalla 1 querentis, the 


ar ee was arreſted; and the reaſon of the caſes, is this: 


at where the declaration i is ſo genera], the defendant can- 


' not juftify, for he cannot wr 7 as to divers goods. 2dly, 
e 


That unleſs the goods are d, a recovery in this ation 


could not be lende in Var i to ariother ation brought for tak- 


ing the ſame goods. | 
ce But this is the caſe only lies the action is founded on 


. the taking, or injury to the goods themſelves; but it is 
cc otherwiſe where the taking or injury is laid only 2 Tay of 


0 « aggravation.” 


— v. For where the treſpaſs was for ting and entering the 
3 3 WA. 9 292. ; 


it was « over-ruled; for the ſpoilipg of the goods was only laid 


aal. 


alk, 643. 


v. 
7 


Crs. Jac. 46. 
| Toce v. Mills. 
5121 640. 8. F. 


plaintiff s houſe, and throwing about and poiling bis goods, it 


Was obfected on demurrer, that the ſeveral 4 in the decla- 


ration mentioned generally, ought to have been ſet out: but 


in aggravation of the treſpaſs, and was not itſelf the . of 
action, which was the entering the houſe, and ſo need not be 


ſet out in the declaration. 


So if the things fufficien appear by any reference t1 
; 2 ſet out Lewd m the room th ney is need not 155 ſpeci- 
be 


As where the treſpaſs aff was entering the plaintif 


| houſe, and Aking ſeveral keys pro apertione eftiorum domus 


rædict. it was adjudged on motion in arreſt of judgment, 
it che number of the keys need not be mentioned, as being 


made ſufficiently « certain b * reference to the houſe, 


4. In treſpaſs de bonis aſportatis, the plaintiff ſhould 


ce always ſet . left ben of, the 


& goods.” 3”, 
In tteſpaſs, the plaintiff declared againſt eb quare 


eguum cepit a perſona of the plaintiff. After a verdict, judg- 


ment was arreſted; for he had not ſa id equum ſuum, or that he 
was taken out of his poſſeſſion; for otherwiſe it, "The h not 
appear that the plaintiff had any cauſe of CK if he 
neither property nor poſſeſſion. 1 


75 +1 


ets tweak, wy ab 


_ 8 1 e aw 


TRESPASS: EE 497 


And this was ruled fo in a till ſtronger caſe, where the Terry v. 
treſpaſs was for taking hay off the gy land, and judg- 1 
ment was arreſted for not ſaying his hay, though the pre- 
ſumption was ſo ſtrong from the place from whence it was 
taken. ND So | | ft 3 ps 

5. “ $0 the declaration ſhould alſo ſtate the value of the 
« goods,” | | | "7 ; n 


For where the plaintiff declared for breaking and enter- Strode v. Hunt. 


ing his cloſe, and carrying away his ſoil to the value of 408. Lev. 430. 
and continuing the ſaid treſpaſs by digging and carrying away © 

from the 1ſt of May to the iſt of June, to his damage, as 

the declaration was adjudged to be il}, for not ſetting out the 18 
value of the ſoil carried away during the continuando; but this 4 Burr. 2455, 
would be cured by a verdict. 15 IE | 8 


6. The plaintiff may have one writ for ſeveral treſpaſſes; F N. B 196. 
2s entering his houſe, cutting his trees, beating his ſervants, Ik. 119. 
and carrying away his goods; and theſe may be joined in one 
declaration, For to aggravate the damages, the plaintiff may 

join in his declaration that for which he could not nave an 

action; and the party injured may have his action alſo. 


As where the plaintiff declared in treſpaſs for breaking and Dix v. Brookes, 
entering his houſe, and beating his wife; it was moved in * Stra. 67. 
arreſt of judgment, That the wife ſhould have joined, for ſo 
ſhe might ſtill have her action for the affault, and the defen- 
dant be doubly charged: but the court h Id it well; for ſuch 
offences may be joined to aggravate the treſpaſs, and the party 
injured have an action ſtill. As in the caſe of a ſervant, who 
may have an action for his own injury; and the maſter for the 
loſs of his ſervice. „ | 

But the plaintiff in treſpaſs vi & armis, cannot recover Newman v. 


damages for the loſs of the, __ of his wife, or ſervice Smith 
of his ſervant; nor ſhould evidence be admitted to that head. — . 


7. In treſpaſs, the day laid in the declaration is not material, Co Litt 28 3. a. 


for the plaintiff may prove the defendant . guilty at any time Sir Jonathan 
previous to the action brought, and it hall be good; for the CE 


defendant being once a treſpaſſer, ſhall always be one. | 


8. In treſpaſſes of a permanent nature, in which the injury Monckton v. 
is continually renewed (as by entering the plaintiff's cloſe, * 8 
and hunting or ſpoiling his graſs) the declaration ſhould ſtate 95% 
the treſpaſs with a continuando: but where the injuries and $45 gm 
acts terminate in themſelves, and being once done, cannot 


be done again, there can be no continuando; as killing a num- Fontleroy v. 


der of hares, each of which is a ſeparate act. But theſe are Amer. 


to L- Raym. 239. 


. * : 
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d ee declared| on, as done diverſis diebus er vicibus, between 


"ny ſuch and ſuch a time. 


2 > So where there has been an ouſter of on and re- 
| Sachever entry, the ouſter and all acts done during it, may be laid with 
Cro Eliz. 182. as. Toe And where after an entry the plaintiff has been 


again expelled, and again recovered poſſeflion, he may have 


treſpaſs for the whole time, with a continuande. 


Per Hen, But if treſpaſs is laid with a continuands which cannot be 
Salk 639. Ac. continued, exception ſhould be taken at the trial, for the 
gs Biſhop. plaintiff ſhould recover but for one treſpaſs; and if things be 
. laid continuando which cannot be ſo, it is nought after a ver- 
dict: but if the treſpaſs be of ſeveral particulars; and be laid 
with a continuando, and ſome cannot be laid with a continua 


be held to apply only to treſpaſſes which may be laid with a 
continuando, and the damages given only for thoſe. 


of 


Kellaway. * or the declaration will be bad in ſubſtance, and fo held on a 

F. N B. 06. general demurrer. ift, Becauſe it alters the judgment from 
e 29% a coatur to a i Mga : Secondly, Becauſe it belongs tq 
the juriſdiction o 

without vi et armis. 


10. So jt is matter of ſubſtance in declaring in treſpaſs ui 
et armis, to ſay contra pacem domini regis. Cro. Jac. 443. 


Incledon v. For where the declaration was for breaking the plaintiff; 


- Burgeſs loſe, and _ it, 36 Car. 2. continuando the depaſtur- 

| Salk. 636. ing till 4 Fac. 2. « Contra pacem damini nunc regis;”” it was 
held naught, for there was no contra pacem as to the time of 

oo os 88 | 


Days Magen. So if the treſpaſs be laid bs hes bs As 

* ufk 4 „ . s ' ” 2 gn, 5 0 
Salk. 640.  pacem of the preſent, it is bad; but ſuch faults are cured by a 
"2 0 M ver * n a * 4 | » * 9 2 ry * * 3 89 1 + 


2. Of the Replication. 


7. . Tbe declaration in this action being for the moſt part 


te general, the replication ſhould bring the iſſue to a certain 
point, by traverſing one thing in particular.” ; 


£7 As where in treſpaſs for taking a gelding, the defendant 
kerel v. . | Pa! ing a geiding | 
_ wakes pleaded that the place where, c. was one Ape” ln; acres, 


Paſch. 11.G- 2. and J. F. ſeiſed thereof in fee, and that he as his ſervant, 


C.B. and by hi ſs order took the gelding damag 

y his expreſs ordet e geldin feaſant, 
Bull. N. P. 93" the replication of de injuria ſua propria r | — bad, for 
that would traveric fhree or pur things, viz. that the place 


and other of them may, the continuands (after a verdict) thall 
9. In this aftion the treſpaſs muſt always be laid vi et armis, 


the county-court if the treſpaſs has been 


was. 


was his frechold, defendant his ſervant, the damage fea- 


fant, Nc. | 7 
«e But the iſſue need not conſiſt of a ſingle fact; bat it 


« ſhould be on a ſingle point, though it may conſiſt of ſe- 


« veral facts,” 


# 


Defendant to this action pleaded to one count © a right Raley u Rep 
of common for his own commonable cattle levant and binſon. 
couchant;“ and to the ſecond “ a licence to cut down a 1 Bur. 


tree to make a gate.” The plaintiff replied to the firſt, 


That they were not his own commonable cattle, levant and 


couchant; and as to the ſecond, that the tree was not fo ap- 
plied, traverſed the licence, and concluded to the country. 


The defendant demurred ſpecially to the firft replication, 
for cauſe, that it was multifarious, compriſing three diſtin& 
facts; and to the ſecond for cauſe, that it concluded to the 


country, when it ſhould have concluded with an averment; 


but as to the firſt the court was of opinion, that the traverſe 
was good, for the ſeveral facts make but one point, viz. 


a a right of common, which cuſtom neceſſarily conſiſts of 


thoſe parts, viz. a levancy and couchancy for his com- 
monable cattle. And as to the ſecond, the court held, 


that by the denial of the licence, and admitting all the reſt, 


the plaintiff put the ſubſtantial matter in evidence, and ſo 
concluded rightly to the country. 1 70 


z. Where the plaintiff declares in treſpaſs on his poſleſ- . 
fol, and the defendant makes title and gives colour to the 33 
plaintiff, the plaintiff's replication, which traverſes the de- Bull. N. F. 
fendant's title without ſetting up any title in himſelf, but 93+ 


merely concluding with de inj. ſua propria, &c. is ; 
for tf paſs is a — 00%, which poſſehen A root 
admitted in giving colour; and the replication lays the defen- 
dant's title out of the caſe, and then it ſtands on the plain- 
 tiff*s poſſeſſion, which is ſufficient againſt a wrong-doer. 


As where in treſpaſs quare dul ret, the defendant Jade pear 
hed, that one 7. Wright was 1205 in fee, and demiſed to Fiſher. 3 


15 


him, and that the plaintiff claiming by deed of feoffment Cro. Eliz. 288. 


had entered and been poſſeſſed. e plaintiff replied, pro- 


teflando, that right was not ſeiſed in fee, quad non demiſit 
modo & forma. And though under this replication the plain- 
tiff made no title in himſelf, he recovered; for being in 
| 18 it was ſufficient to diſprove the title ſet out by de- 
fendant. | os oh 1 Ht 


fendant juſtifies as to that day, the plaintiff may in his re- — | 


.. 
- 
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b tion ſtate another day, and it is no departure, the day 
os immaterial, (Ante, 407.) Eee d 


1 : For to make a departure there muſt be a varyin in the re. 
Phils ” plication from ſomething materially alledged in the declara- 
Salk. 222. tion. 25 5 A | 


Lambert . 5. In general, if the defendant pleads that the place is his 
|  Stother. freehold, the plaintiff may reply three manner of ways : 
| _ 140. . rſt, That the place is his freehold, and then he muſt always 
er Pas traverſe the defendant's plea, unleſs he makes a new aſſign- 
mament: for ſuch is not inconſiſtent with the defendant's plea, 
and fo a traverſe is not neceſſary. 2. He may derive a title 
under the defendant himſelf, and then he muſt not deny its 

| + being the defendant's freehold. 3. He may ſet up a title 

not inconſiſtent with that of the defendant; in which caſe he 

may traverſe the defendant's title or not, as he pleaſes. 5 


„ However, the plaintiff is only put to his new aſſignment 
— " — of another place, where the treſpaſs complained of is ne- 
Gilb. Rep. 135. 4 local, and plaintiff can recover ſatisfaction in that 


n 


2. OF THE PLEADINGS ON THE PART OF THE 
DEFENDANT. 


db; I. © A diſtinction is to be obſerved in pleading, where 
Salk. 643, © the treſpaſs is tranſitory; ſuch as for taking goods, &c.. 
| | « and where local; as quare clauſum fregit : for in the firſt 
tc caſe the defendant may plead generally, that he was 2 

« {e/ſed of the place where, and took the goods damage fea- 

de fant, ex. gr. and the plaintiff is forecloſed to pretend a 

cc right to the place; nor can it be conteſted in evidence, 

C for poſſeſſion is juſtification enough: but in treſpaſs quare 
Ce clauſum fregit it is otherwiſe, for there the plaintiff claims 
c the cloſe in queſtion, and the right may be conteſted.” . 


2 Therefore in this caſe, which was treſpaſs for taking the 
plaintiff's cattle, the defendant pleaded that he was poſleſſed 

of the cloſe, and that the plaintiff*s cattle having e 

therein, he took them ; and the plea on the poſſeſſion only was 
held good. So where the treſpaſs was taking and carrying 
away his goods in D. defendant pleaded that the locus in qu 
2 = was his freehold, and that he took them damage feaſant; 
Salk. 453. on demurrer the plaintiff had judgment; for the treſpals 
being tranſitory; no locus in guo is ſuppoſed, and D. is only 

alledged for a venue; therefore if the defendant will make 

the T material, it muſt come on his part to ſhew a place 

certain. | | | | RN a OY 


2, The 


e Ft 


5 2, The general iſſue in this action is not guilty, and where 2 Hawk P. C. 
a perſon has been, indicted for a treſpaſs, and has confeſſed, 333 · 
and the entry of cognourt 3 made on the record, 
he is ever after eſtopped to plead not guilty to an action 
brought for the ſame treſpaſs. F | 


3. Of the Plea of a Juſtification. 


4 As to this, if the defendant has a ſpecial juſtification Co. Lit. 282. 
&« he muſ} plead it; for he cannot give it in evidence on the 
« general iſſue ; for not guilty denies the taking, but a juſtifi- 

« cation muſt admit it; and ſo the evidence would be in- 


t conſiſtent with the plea,” 


As where in treſpaſs the defendant pleaded not guilty, Dryer v. Milla. 
and would haye giyen in eyidence the taking of the things for * Stra. 1. 
a deodand, the court refuſed to admit it; for he might have | 
juſtified to that effect, and given the plaintiff an opportunity 
of anſwering it. | Le 


So neither can he give in evidence on the general iſſue 1 L. Rm. 
that he had in the place a right to common or to a way, or 232. 4 
other eaſement; or that the beaſts came through the plain- 5, L408. 

tiff 's hedge, which he ought to repair; or that he entered watſon v. 

to take his emblements ; or that the place was an highway ; Sparks. 

or in aid of an officer in execution of proceſs, or ſuch like Salk. 287. 
| ſpecial juſtifications, | „ WA 


But he may on not guilty pleaded to treſpaſs vi et armis, 2 Roll. Ab. 
give in evidence a leaſe for years, not a leaſe at will (for that 17, 7 
is as a licence countermandable at pleaſure) or that his ſer- $2. 


7 


yant put the cattle in without his aſſent. 
So on the general iſſye, the defendant may give in evi- Hayy 
dence, that he is tenant in common with the plaintiff (for Davis, 
one tenant in common cannot have treſpaſs againſt the 7 
other, Litt. $ 323.) ; but the defendant ſhould plead it in 
abatement, that the plaintiff was tenant in common with 
another perſon; ſe Joinſrthnangy ſhould be pleaded in abate- Jones v. 
WN 5 
mens, nnn an th. An * 5 
2. In pleading a juſtification there is a difference in the * 
caſe of an Meer acting under proceſs of court, and of a 


private f, 


I. In treſpaſs againſt the ſheriſ it is a ſufficient juſtifica Britton v. 
tion that he ſhews his writ without ſhewing a judgment: Cole. 
ſo it is in, the caſe of his bailiff or officer, with this differ- 2 * 

ence, that the ſheriff muſt ſhew the writ was returned, if NMicchell. 
feturnable ; but the bailiff need not, becauſe it is not in his 3 Lev 20. | 


TON” 


20. 


5 5 


command; but the command is traverſable. 


TRESPASS. 


412 | 
Ibid. But in treſpaſs againſt the inti in a ormer actian, or 4 
miere ſtranger, they cannot OM Ave bn bet 4 fe. 
ment as Well as an execution ; for the } udgment might be re. 
verſed, and it ougat.to be at their peril if hey take out exec. 
cution afterwards. þ Shah 
Freeman v. And the caſe is the ſame of all principal officers of inferi 
Ble witt. 5 courts, as has been laid down as oh te 8 
Salk. 489. muſt thew returnable proceſs returned. This was the A | 
of a ſerjeant at mace of the ſheriff's court of London, 
Principal officers ſeem to mean thoſe only who have return of 
2. But as to juſtification under procefs of inferior courts, 
it mutt be obſerved, ; - | 
. oinfony, That though an officer may juſtify under the meſne proceſs 
— of an . ng LI ee Fares that the ale 4 4 
Hadley. tion aroſe within its juriſdiction, yet if he juſtifies under 
| — * proceſs of execution, he ought to ſhew that the cauſe of action 
Buller N. p. ar within the jurijdiction of the court, or at leaſt was jo laid : 
23. but that would not be a ſufficient juſtification 70 the plainif 
| in the action, who ought to know the extent of the juriſdic- 
tion he applies to for redreſs. | ö 
Pinager v. . So if the defendant juſtifies the taking under a plaint 
| Gale. levied in an inferior court, and precept to the ſheriff to take, 
2 Vent. 100. the plea ſhould, 1ft, If the court was not of record, ſet out | 
the proceedings at large; it is not ſufficient to ſay taliter pro- 
ceſſum. 2. It ſhould be ſhewn that the debt rr within the 
juriſdiction. 3. It ſhould fay that the precept was directed by 
the ſaid court, not that if iſſued out of it. 8 
Matthews v. 4 But if the defendant juſtifies the taking as bailiff of an 
Carew. inferior court (as the leet) for an amercement, for an of- 
ah 1 fence within the leet, it is ſufficient for him to ſay that the 
Hardingham, Offence was preſented, for non refert as to him, whether in 
Hob. : 29 fact the offence was committed or not. But, '2dly, He 
Conyers v. {ſhould ſtate an Hreat by the court, or warrant from the ſtew- 
* ee | ard, for that is his authority. And in the caſe of a private 
19. perſon; the plea in all caſes ſhould further ſtate, Firſt, An 
| '  -amercement by the jury; it is not ſufficient to ſtate an amerce- | 
ment generally. 2. That the amercement was affeered to ſo 
much. 3. That the plaintiff was reſiant within the leet. 
Salk. 0. 3+ If one comes in aid of an officer, at his requeſt, he may 
_ - Juſtify as the officer nr ; 15. ſuch requeſt or command 
is traverſable: as in treſpaſs, if the defendant juſtifies da- 
mage feaſant, or by diſtreſs for rent, he muſt make himſelf 
balk, 265; bailiff to the perſon. having right, or that he did it by his 


| 4+ © And 
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4. © « And in general, wherever a perſon juſtifies a the 
« under any authority whatever, he muſt ſhew every 1 matter 
« and part of that auth rity under which he juſtifies.” 


And where the defendant juſtified the Wag _ I cloth wats v. 
out of a pack, as deputy of grantee of the place of alnager, ny | 
and that Fe piece of cloth had not the alnage ſal on it; the * 
plea was on demurrer adjudged to b bad: "rſt, Becauſe he 
did not ſhew the patent appointing the aln ger: 2dly, That 
it was an office which could be executed by deputy: 4 
That there being two ſtatutes, 27 H. 8. 12. & 6 Ea. 6. c. 4. 

2 ive a penalty for expoſing cloth to ſale — — 

e ſeal, he did not ſhew on which he ſued: Athly, He 
a0 ba ſay where the d.ed OT him feputy was ſealed 
and delivered. 


And theſe caſes. eder been decided 28 to what 
juſtifications are good, and what otherwiſe. 1 ai qamod 


1. In treſpaſs for cutting the plaintiff's nets ind oars, th — a 
defendarit juſtified that the plaintiff, and others came into his Champernon 
fiſhery, and would have taken his fiſh, wherefore to prevent Cr. Cares. 
it, he deſtroyed their nets, &c.. The plea was adj Judge? IN in 
on demurrer, for he ſhould have taken them 1 agen, wi 
not cut and deſtroyed them,  _ N 


2. If tenant for life dies, kis e executor vor Ae Sale Stodden 
ment time to remove his cattle and effects off the lands; v 9 
and therefore where treſpaſs was brought, and the executor Cro. Jac. 204+ 
pleaded that the. cattle remained on the land for fix days, - 
bting the time e W he Lada a wet FU cantle, it h 
Was held to de good 5 r 264 
ng C1K 444 V8 I 


The Abenden in \ treſpal for u "the plaintiff Tayler v. 


uſe, [ang] taki a corſclet and pike, pleaded, that he had Fiſber. 
purchaſed Wem n den u perd perſon to whom they belonge d; had Co 6 
entered the plainkifP% houſe, 1 U ale bis 55 0 
took them; it was key wg il for of could Zire no 
permiffioh. / - 


4- So in treſpaſs for taking gw it is a —— For Chapman v. 

they were the property of "the defendant himſe 255 —— that finding Thumpblethorp. 

them in 'plaiatiff's poſſeſſion, he took ' them again; for @ Cre. Elis. 329. 
my take his own goods where he finds 3 when out of 

bi poſſeſſion by wrong, and not by his own delivery. 


8. Teo an aQion of treſpaſs for breaking and enterin the * 
plaintiff's land, the defendant KN 28 
en the plaintiff's land to and pather the ears of cer, H.B 
ren tht was drawn 01 3 upon general demurrer, it it was Rep- 51. 
daten hat by law there was no ſuch e 98 that 
CGE en IEG. 
| 6. "Inder 


. 
Dubberley v. 
Pege. 

a Term, Rep. 
391. 


2 TRESPASS. 
6. Under the ſtatute of Merton the lord has a right to ap- 


prove part of the common, provided he leaves ſufficient for 


the uſe of the commoners : But where the tenants have a 
right to eſtovers, or to dig gravel, on the waſte or common 
it ſhall controul the right the lord has under the ſtatute, 


7. Other juſtifications are mentioned before ; 8; it good | 
that the defendant came on the plaintiff's ground in purſuit 
of ravenous beaſts, &c. Sc. : & 


„In all caſes of pleading where a treſpaſs is local or 
« Hecially affigned by the plaintiff, and the defendant juſtifies 
<« at a different place, or in a different manner, the plea 
* ſhould conclude with a traverſe.” 


As in treſpaſs for taking the plaintiff's cattle at Hereford, 
the defendant juſtified the taking as bailiff of the manor of 
A. as a difiringas to compel the plaintiff's appearance at the 
manor court, and concluded gue ęſt eadem tranſgreſſio, with- 


out ſaying ach. hoc that the defendant was guilty at Here- 
So .. 


ford, and ſo traverſing the place laid in the declaration; and 
on ſpecial demurrer the plea was held ill for want of the tra- 
verſe; for it was no anſwer to the treſpaſs laid at Hereford, 
that not being excluded by the traverſ © 


4 But where the defendant has been a treſpaſſer at the 


4 place laid in the declaration, though not as to the whale, 


< conclude his plea with a trayerſe,” _ 


As where in treſpaſs for taking the plaintiff 5 cattle at 704. 
dington, the defendant juſtified the taking them at King /in 
damage feaſant, and that he carried them to Teddington, 


44 or it is a continuation of the fame treſpaſs, he need not 


where he impounded. them; on demurrer it was, objected 


that the juſtification was local, and therefore th 


ſhould have traverſed the place in the declaration, ſed non 


allacatur; for when the defendant ſays that he- impounded 


them at Teddington, if he had no right to take them, he 


was a treſpaſſer there, and ſo agreeing in the place, he 
ſhould not have traverſed we | 


« And it is the ſame where a treſpaſs is juſtified in 2 


4 manner different from what it is aſſigned; the plea ſhould 


Hill v. Pri- 
Cro. Klize 384. 


* 


« conclude with a traverſe.“ 


| For where the treſpaſs aſſigned was, that the defendant 
intiff s cattle, ita guad gationem inte- 
en e ee ee 3 

of him by certain ſervices, and that he diſtrained the beaſts 
for the favices, and put them into pound yy | 


» „ 


» 


4 ey periſhed y by- hunger by default of the plaintiff; v which is 

4 1 — treſpaſs: the * was adjudged to be ill; for having 
aſſigned a different cauſe of the ——— _ he ſhould have 
maverſed the cauſe ſet out by the plaintiff. | 


Accord and ſatisfactiom is plea. in > egal but Roll. wg 
2 2 er As where in treſpaſs — 


for taking the plaintiff 's cattle, it was held a bad plea that 
there was an accord & that the plaintiff ſhould have his 
eattle again,” for that was no ſatisfaction. 


« And the plea ſhould ſhew how the Gatisfation was 
6 made, that the court may judge if it is good. 


For where to treſpaſs guare on, reg. the acenen Jad. Hillman v. 
ell that the treſpaſs had been done by him and one Fane Row- Uneles. 
land, and that aſter the treſpaſs it had been accorded between Skin. 397+ 
the plaintiff and Fane Rowland, that ſhe ſhould abate four- * 
teen ſhillings, which were due to her by the plaintiff's father; Fee 
and that ſhe had abated them: on demurrer the plea was 

held bad, for it did not ſhew how /he had abated the money; 
for it ſhould be ſuch as would be an abſolute bar to the de- 
mand in future, as the ſatisfaction ſhould be of value. It 

was further agreed, that though the ſatisfaction was not to 

the plaintiff ble, yet that being made at his requeſt, and 

by his conſent, that it was good. 


80 i in pleading an arbitrement which is 2 Kn in Hare v. 
its nature to this, the defendant ſhould ſhew the place George: 


FD. 
ro is a good plea in-trefpaks, 


But if the defendant plead a releaſe before the time a 
the action brought, he muſt alſo ge on and plead it with Palmer. | 
an abſq. hoc that he is guilty at any time after; for the plain- Salk. 222. 
tiff may prove a thoutd © at 0 time before action brought: 

ſo tins” this plea ſhould cover 5 whole time to the bringing | 
of the action. 725 0 


| Aud if 's is ac 8 releaſe to one is to all; - 
for though . 1 be committed by ſeveral, 1 got may — | 

de ſued one or againſt all, for in treſpaſs all are prin- Hob. 66. 
cipals, each is anſwerable for his fellow's act; and as 

there can be but one ſatisfaction, a releaſe to any one is a 

teleaſe of the treſpaſs, and all have equal benefit. | 


| , And on this 


n e 
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where the ſubmiſſion was, and * performance R | 


ground if the plaintiff brings a joint ac- . 
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- S aſſeſſed, 
nie tot im, ot ene by © 


„ A on the wann grind, whicee wifi was. tonne; 
C. Eliz, 30. by two, and recovery by verdict of damages againſt one, 
e WY, Jim hey.» pooh ng Aer. held to be a good plea in bar 
do an action brought . plaintiff had 
elected n fingle, and | could have but one 


recompenſe. 


6. By ſtatute 21 Fac. Fall . 16, the deferdant 98 
of treſpaſs guare clauſum fregit, — 25 plead a diſclaimer, and 
that the welas was by negligence and involuntary, and tender 
ſuffcient amends before the action brought; and if the iſſue 

be found for the ae or the e be rige, he 


by” But the defendant cannot pry Fd of Sith « 
1 
for the ſtatute only gives ſuch, plea in the caſe of an invo- 

x Sew. 2 luntary trepas and diſclaimer. Tay 

. N ike ane ene be er and d — 
we — maid by him, he muſt further plead what ſum y 
| dered for amends : an exception to this is where the owner 
We an eſtray makes a tender wr we gong K un) 


7. By ſtat. 24 Ges. 2. c. 44- conſtables ; not being liable 

bor any thing done under a juſtice's warratit, that is à good 

2 b plea; ut by 7 Tar. c. 5. rnd phys goin ate, 
and give the ſpecial matter in-evidence. | 


8. The ' flatute of limitation is a good plea in this action; "I 
is founded on ſtatute 21 I. c. 16. /. 3. which enacts, 
* That all actions of tr nals guare , fregit, ſhall be 

| 7 brought within fix years after the cauſe 'of action accrued; 
= 1 on any ſuch actions judgment be given for the 
1 N 2 Rant and be afterwards reverſed for error, or judg- 
= - CG 
1 | * within one year.” = 


4 +.9.. The. defendant in ar Sk matters in 
| rn. Juſtification : As here, 1 „The cutting down a tree ſor re- m 
| r 9-1 2. That the tree Ropped a wate-couk, ee 
5 cut it. th 


i _ 20. B ſtat. 7 Face 1. 5 "it a nde « That if any en 
| bh ſhall be brought aft any juſtice of peace, conſtable, | 
= for any thing done by virtue or reaſon of his office, ta 


„ plead the general iſſue, amd give the ſpecial m. F 
| Wang: vm | 1 | 
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6. OF THE EVIDENCE IN THIS. ACTION. 
1, or THE EVIDENCE ON THE PART OF THE PLAINTIFF. 


4 | 4 2 , | $58 

1. 4 The evidence muſt always follow the iſſue; that is, 2 Black. Rep. 
« no matter out of it ſhall be given in evidence which might 1763. 
« have been replied, and w have ſupported the action; 
« for the evidence ſhould only go to diſprove the facts in the 

F | ty 8. 
A in treſpaſs by the lord again inſt a commoner, for ſpoiling Dayrolles v. 
and deſtroying his peat and filling up the holes, the defendant _—— 
juſtified under a right of common; and becauſe that he was 3 Burr. 1385. 
hindered from enjoying his common in ſo ample a manner, by , *® 
reaſon of the heaps of peat, that he removed them and filled 

up the holes: the plaintiff replied de injuria ſua propria gene- 
nally: and on iſſue joined, would have given in evidence, 
that there was a ſufficiency. of common left: but it was held that WE 
he could not, it not being within the iſſue, which was con- 
fined to the facts ſtated in the plea. 8 = 


2. But if the principal treſpaſs will bear an action, the Sipporab 4. 1, | 


S , 


plaintiff may under the general clauſe of alia enormia fecit, 5 , 
give in evidence to encreaſe the damages, any thing that will * 


3 bear an action, as ex. gr. an injury ex turpi cauſa : „ 
but what would itſelf bear an action .muſt be ſlated in the decla- 9 
ration. As in treſpaſs guare clauſe freg. the plaintiff would 

not be allowed to give in evidence that the defendant then 

took away his horſe, for that would bear an action itſelf;, but 

he might that he entered his houſe and debauched his daugh- . 

ter, for that will not bear an action, but is an 1 ex turpi | 

cauſa. But this ſeems to be the caſe only where the defendant „ 

pleads not guilty, for there the iſſue is on the facts ſtated in 

the declaration e, ee e e 


3. If in treſpaſs guare clauſ fregit, the plaintiff ſets out the 2 Roll. Ah: 677. 
abuttals of his cloſe, he muſt in evidence prove every part of | 

his abuttals; as if it be a parte auſtrali of the mill of A. he 

muſt prove the mill there, and that it was in the tenure of A4; 

but it will be ſufficient though there is an highway between 

them. So if the abuttal is laid to the eaſt, if. proved to the 

north-eaſt it is ſufficient, „„ g 


So if the treſpaſs. is laid in an acre; laid. with proper abut- winkworth v, 
tals, proof of a treſpaſs in half an acre will be good, for the Mann. 


wbuttals extend only to the whole acre. © 4 


. When the treſpaſs is laid with a continuands, the plain- Per Holt, at — 
tiff ought in evidence to confine himſelf to the time in the Hens | 8 | 
| 1 bp | | declaration: 4 Am. 
| $8 a 8 | ; F tion: Buller N. P. 36. 


** 


2 Baller N.P. 84 
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declaration: But he may waive the continuande, and prove I 
uy $ on any day before the action brought, or he may give 
dence only part of the time laid in the continuands 


| Trials pe Pais. In treſpaſs with a continuandb to the land, the plaintiff ſhould 


the 


e a re-entry, for otherwiſe he ſhall only have „ | 
** entry. 


5. In treſpaſs de bonis Hertel, as ; the — is obliged 


to ſet out the particular goods in his declaration, ſo he can 


only prove the taking of ſuch goods as are app in the decla- 


ration; for as the reaſon for ſpecifying the goods is to enable 
the defendant to plead the former action in bar to another for 
taking the ſame goods, the plaintiff ſhall for the ſame reaſon 


. be confined in his proof; for if admitted to wa evidence of 
the taking of things not in the * 
twice for the ſame things. Wn 


e might recove” 


6. If the plaintiff makes a new ns Ne the 


nul iſſue be joined on it, he cannot prove the defendant guilh at 


the place mentioned in the plea in bar, for by the new aſſignment 
he — the place whereto the defendant has pleaded: and 


| hay the I. aſſigned by the plaintiff be the very locus in gu 


Cook q. tam v. 


_ #$riddle. 


Taunton Lent 
Al 1785 . 


ſaid the place in which, Cc. was 


the defendant, yet the defendant ſhould not rejoin 


. — o, but plead the —— iſſue, e and at the 
trial he muſt have a verdict, becauſe the plainti 


by . new 
aſſignment waived that Nes. 


| Therefore where the defendant beate in a FI: called 4. 
as his freehold, and the plaintiff b Any, 4 of new aſſignment, 

it was held” no plea 
to ſay that A. and B. are the ſame * for by the new aſ- 
hgnment the bar was at an end. 


5. In an information for obſtructing an . in 
ſearching for prohibited goods, under 4 Gee. 3. by which 
duty is laid on coffee, tea, &c.; the ſearch had been attempted 
to be made as directed by the ſtatute under a juſtice's warrant, 
which warrant recited information having been given to the 
Juſtice of run goods (viz. ) being lodged in ſuch a plact : 
the warrant was produced, but the an s counſel objected 
that the information on which the warrant was granted ought 
likewiſe to be given in evidence; but Juſt. Buller over-ruled 
the objeftion : it was then objected to the proof of the officer's 


appointment in purſuance of the 8 for though in gene- 


ral it may be proof ſufficient of a perſon being e 
cer, that he has acted as ſuch without producing his appoint- 
. * the ſtatute by which nw duties are id, a not 


give 


83 


Ve 


d 


© cod. 0 So 


ET 


9 — —Ho—_s,, go_ 
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gere the management of them to the board of exciſe, but %% 


perſons appointed by the Lords of the Treaſury; and therefore it 
ought *. ſhewn that the Lords of ny Treaſury had allotted 


the management of theſe duties to the commiſſioners of the | 


exciſe; but this objection the judge alſo over · ruled. 
* 


or THE EVIDENCE' ON THE PART OF THE DEFENDANT- « 


1. 4 If the defendant juſtifies, if he proves a good REV. 


« himſelf, though not ſtrictly as ſet out in the plea, it is ſuf- 


As where in treſpaſs the defendant juſtified the taking, by Goolma b. 
rlea, that the houſe of the plaintiff was held of the Earl of Ayling. 
Northumberland by homage fealty, ſuit court, eſcuage un- * 


certain, encloſing his park with pales, and rent of a pound of 


cummin, and he for three years rent and ſubtraction of ſuit 
juſtified the taking; he proved, and the jury found that he 
held by homage and fealty, and encloſing his park, and a 
pound of cummin: and the defendant had judgment; for the: 


finding agreed in ſubſtance with the title ſet out. 


+." 1 
1 


* * 
0 
* 


* 
- LY . . * 
_ PR. 66 as 
* 
** N 
dy * xv * 17 ©. 
* 


5 
* 


2. In treſpaſs againſt officers of the exciſe and cuſtoms, Woody Cheſſal. 


in evidence. 


in actions againſt the ſheriff or his officers for tortious taking 
of goods in execution where the plaintiff is the defendant in 
the original action, and where the action is by a ranger, whoſe 


.* 


| goods have been taken, 


1 1245. 
&& caſ. ibid. 


3. There is a difference to be obſerved as to the evidence Fe 


they may plead the general iſſue, and give the ſpecial matter 2 Black. Rep. 


| Where the action is by a flranger, whoſe goods have been Martyn v. 


cution iſſued againſt another perſon, the 
in juſtifying under the writ, is obliged to 2 or prove a+ 
copy of the judgment upon which the fi. fa. illued. 5 


wrongfully taken by the ſheriff, under a fl. fa. or other exe- Podger. 
; bode ar bis officers 5 Burr 2631. 


, . 


But if the ae in by the perfon againſt whom the fi. fa. Like v. Rillers. 
ſued (that is, the defendant in the original action) in, that Lend Ragin, 


caſe, a copy of the judgment need not be given in evidence, 733 
4. In treſpaſs for taking goods, thedefendant juſtified under Moor v Hola. ” 


a d/treſs for rent: it was ruled, 1. That he afendane def ber, per Eyre, 


prove a letting at a certain rent, and that the rent was due at © B Mziditoge. | 
dhe time of taking the diſtreſs: 2. That in caſe the goods had unn Mga 
deen removed off the n that the notice ſhould ſpecify 


4 


1 790, MSS. 


* 
. 


f 
43 


_— 9 


Py 
* 9 > 
Fn 8 . 8 = R 8 Fr * 
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the place to which. they were removed, and alſo contain an 


+, — 


- invelitory of the goods. 
Se Hes Wipe brought iguinſt cas fn ens of, 


and Crook. nothing be proved agai 


Style 40m. 


al e, he may be examined as a wit. 
nary nodes ments one rb gowns aber 
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7. THE VERDICT, DAMAGES, JUDGMENT. 


"Iſt. or THE VERDICT, DAMAGES, AND JUDGMENT, 


Darker. The plaintiff in this action cannot recover more for d. 


Pilfield. 


| Cro. Jac, 297. 


4 
* 
@ = 


Hill & al. v. 


Goodchild. 


5 Burr. 2790. 


2 c — . 
* * % 
4 7 ; 


«T< 4 
8 


chapman v. F 
Houſe & al. 
2 Stra. 1140. 


mages than he has laid in his declaration: but for damages and 


s together, he may have judgment for more than he laid, 
for the ſuit may have been of long continuncde. 


1 


. In a joint action of treſpaſs, where the jury find the dr. 
fendants jothtly guilty, they cannot ſever the damages according 
to the degrees of guilt: and therefore where in the Comma 
Pleas the plaintiffs in this action were ee wwe jointly, 
and à verdict againſt one for one ſhilling, and againſt the 


other for forty thillings, and judgment was entered up ac- 
cordingly; on error brought into the King's Bench, the j udg- 


© Pa « And the caſe is the ſame where there is a judgment by 


cc default.” 


For where the caſe was ſo, and on a writ of 2 r the 


qui 
damages were found as to one, 20l. and as to the other, one 


ſhilling, judgment was arreſted. 


But this is the caſe where the defendants plead jainth; for 
if they ſever in their pleas, different damages may be aſſeſſed 
| as to each. e 


For where in treſpaſs againſt three, one jet judgment go 


by default; another pleaded not guilty, and the third demur- 


red to the declaration: before trial of the general iſſue, there 


was likewiſe a writ to aſſeſs damages on the judgment by de- 
fault, and contingent damages on the demurrer: the jury gave 


a verdict for the defendant on not guilty, and aſſeſſed 100l. 
as to one of the other defendants, and one ſhilling as to the 


other: and Chief Fuſtice Lee was of opinion that the judg- 


ment ſhould be accordingly, they having ſevered in their 


pleas. . 


'c- So the rule firſt laid down ſeems to apply only where the 
' finding is joint and. that the jury may find them ſeverally 


uilty as to part, and not guilty as to part, and aſſefs damages 
— F T | 
| 3. Where 


” "oY — ” 1 ah. a . 


5 - 
* 
Deer . ew 
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Where an are two defendants | ſued FR who ſever Biege v, 

af defence, or if one lets e g0 by defaul Sues and bee, 0 
hy other e E RO NT ng Langes | 
if one lets j . 0 BY ault, or one p — why, 
e 

the plaintiff to or that plainti um the Tilly v Ye 
goods; if the defendant who juſtifies chin gue Judgment Cit. Hob. 54. 
6 15 be arreſted as to the other, ſince upon the — it * 
pears that the plaintiff had no cauſe of action. 


„ The jury in finding their verdic inn „„ 
| « declaration, and find find only part of what hat is ai.” oF 11 89512 


As if the declaration be for taking a ſtack of rye, the may 2Roll. Ab. 684. 
find the defendant guilty as to five quarters, and not guilty: as Co. Var. * 5 

w the reſt; ſo if the declaration be for cutting and taking itn 

away trees, they any $04 he dedonants ee \ aan} 

wen cut 1 * ” r er gun > 2 

a 1 ; Ti F 7 > Hui ut 88 af 

2. or THE cosrs TO THE 1 Llodeadl 4 


This is founded on ſeveral ſtatutes, the firſt uf which was 
the ſtatute of Glouceſtor. The ſtatute of OGlouctſter gives coſts 
in all caſes where rene me The next ſtatute aſter 
this was 43 Elia. * wich enacts, '« That in actions per- 

« ſonal, not being for title to land, if the judge certifies that 
« the damages are under forty ſhillings, the Nr ſhall have x 


© no more coſts than damages.” 


| This ſtatute was for the FOE of f raking ny of 
the plaintiff where the damages were under forty rk by 

enabling the judge to give a certificate to that purpoſe, as 

otherwiſe, under the ſtatute of Ghuceſſer, the plaintiff Would 
have coſts, by reaſon of the damages: and certificates have Walker v. 


been granted on it, to take away the plaintiff's coſts. Vd. Robinſon, 
1 Wilſ. 93. 
caſe in marg. 1 1 EE e 


WEST yon 

2 The next flarute was #2 & 23 Ge z. c. 4. Wich avs | Wh, 

acts, « That in treſpaſs and other kr Sonja if the jury . 

© find under forty ſhillings damages; the plaintiff ſhall bave ——_— 

no more coſts than damages, unleſs the judge ſhall certify / 

4 414. the freebol or title to the land came ads in 10 „ 
ion. wa N | 

135 | 7 


As by the firſt * of this ſtatute * were N 20 
5 Com 40 cales of treſpaſs under forty ſhillings, it gave them to 
he plain aintiff in one caſe; that is, Where the freehold or title 
to the land did come in queſtion, the damages i in ſuch * 
being in general but ſmall, the land itſelf being the obe. \ 


Accordingly theſe decilions have taken place: "Ta Ny 
1. Though 


ow! } 
4 TS ON > 
, - 


— —-— .-. . — aki HANG 
„ 0 j - 
* 2 EF * by Y 1 7 LG 


„ Hall. r. Though the words of the ſtatute are treſpaſs in general, 


Fin. 16-3: yet the ſtatute only extends to treſpaps quare clauſum fregit; 


. . 329 that is, to caſes wherein the freehold could come in queſtion, 
and not to treſpaſs de bonis aſportatis, or trover, or ſuch acti- 


x ons; that is, in thoſe actions, be the damages however ſmall, 
tte plaintiff ſhall have his coſts, becauſe in theſe the freehold 


could not come in queſtion: but in treſpaſs guare clauſun 

fregit, in which the freehold could come in queſtion, the plain- 

| a ſhall not have his full coſts, unleſs the judge ſhall certify 
that the freehold did come in queſtion. as Tres | 


Neuper v. © 2. Therefore, if it appears from the pleadings themſelves | 


. - that the title to the land did come in queſtion (as where a view 
2. wh * . was granted) there the plaintiff ſhall have his coſts, without 


2 Salk. 6656. any certificate. 


Jennings. for a way, and the plaintiff replied extra viam, upon which 


— 3 iſſue was joined, and two-pence damages; the plaintiff had 


his full coſts without a certificate, for it appeared that the 
St 68. 
5. F. freehold w in queſfio n. 
3. 80 chat the caſes in which a certificate is neceſſary 
are, when by preſumption the freehold might come in 
& queſtion, but it is doubtful whether it did ſo or not; in 
et theſe caſes a certificate is required.” L d 
. As where the treſpaſs was for breaking the plaintiff's cloſe, 


Molyneauz. and taking and carrying _ divers quantities of peat and 


Douglas 750 turf, damages one ſhilling; there being no certificate, the 


court held that the plaintiff ſhould have no more coſts than 
damages, as the freehold might come in queſtion. 


alles ite: So where the treſpaſs was for breaking and entering the : 


1 Stra. 645. | plaintiff's houſe, and keeping him out of poſſeſſion for 2 


. 
3 


| Anon, 2 Ven. So where it was for breaking the plaintiff's cloſe, and put- 


48. _ ting ſtakes on the land. 


Hill v. Reeves, $0 for age; the plaintiff's houſe, and deſtroying bis 
C.B. window-ſhuts and bolts: ſo for cutting his trees. In all theſe 
Faſch. 3Geo. 1. caſes, the damages being under forty ſhillings, and no certi- 


Birch v. Daffy, ficate, as the freehold might have come in queſtion, the court 


CB. Tr. 36. 1. held that the plaintiff ſhould have no more coſts than da- 


Bull. N. P. 329. mages. ; | . | 
le And therefore, if it appears from the pleadings that 


« the freehold could not come in queſtion, the plaintiff ſhall 


& have his full coſts, though the damages are under forty | 


„ ſhillings.” - 


Higgion .So where to treſpaſs quare clauſ. freg. the defendant juſtified | 


. 
1 
"> 
— N 
A 
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As where the treſpaſs was for breaking and entering the Lord Dacre v. 
plaintiff's free warren and killing his game, and damages one 1 W 


ſhilling, the plaintiff had his full coſts; for the freehold could 1751. 


not come in queſtion on the right of franchiſe of free warren. 


So where the treſpaſs was for entering the plaintiff's Cloſe, Keen v. 
and chaſing his cows and fowls, and damages under forty ſhil- Whiſtler. 
lings, the plaintiff had his full coſts. S. P. Thompſon v. Berry, lb. Rep. 195. 


I otra. 551. | „ ; 

This is the caſe of all treſpaſſes LE Tonis aſportatis. In 
which m=_ of aſportavit of perſonal things, there are always 
full colts. | | | | 


5. But there are certain exceptions to be obſerved; as firſt, Reeves Butler, 
if there are two counts in the declaration, and one is de bonts Gilb. Eq. Rep. 


ſportatis, but in the other the freehold might come in queſ- 796+ 
tion, if the jury finds damages entire, though, under forty 
' ſhillings, the plaintiff ſhall have his full coſts; for as part of 
the damages muſt be applied to the count de bonis 2 | 
it ſhall carry coſts for the whale: but it had been otherwiſe . 
had the jury found not guilty as to that count, and a verdict 


on the other under forty ſhillings. 


$0 if there are many counts in a declaration, though th Mendon 6! 


different cauſes of action, if the plaintiff has a verdict on on 
count, he ſhall have his coſts of the whole declaration. 


e Waldr On. 
2 Black. Rep. 


2, « Where ſpecial damages are laid by way of rava- 1 Sera. 192. 


« tion, if they are of themſelves actionable, the plaintift ſhall 
© have his full coſts, though the damages are under forty 
« ſhillings : but if the ſpecial damage laid would not bear an 
action, the plaintiff ſhall have no more coſts than damages 
« if under forty ſhillings, if it is treſpaſs which requires a 
« certificate.” | | HE 


As where the treſpaſs was for putting diſeaſed cattJe into the Anderſon v. 
plaintiff's cloſe per quad his cattle were infected, and verdict Buckton. 


for the plaintiff damages twenty ſhillings, he had his full c 
hecauſe the ſpecial damage was itſelf actionable. 


oſts, 1 Stra. 192. 


But where the plaintiff declared in treſpaſs for entering his Appleton v. 
houſe, and making an affray and ce there till the Sm. 


plaintiff gave him a note for 61. verdict for 
one guinea damages, it was adjudged, That the continuin 
was only aggravation, and no diſtinct actionable fact; a 
therefore the damages being under forty ſhillings, the plaintiff. 
could have no more coſts than damages, beſides too the free- 
hold might have come in queſtion. „ 


N 3 Where 


e plaintiff; and 3 Burr. 128t. 


— P . vis 0s BR 6 DEER orcs 
r % 


Roap v.Scritch. Where a cauſe. was . mor 
4 Mod 78. Pm ws or C. B. -and' the 7 


without a 
1 8 4. On writs of enquiry in in caſes within the ſtatute, the 
2 endet ſhall have 205 co n his damages are under 


WiN. 5 forty thillings. 


6. By ſtat. 4 & 5 NV. M. c. 23. © ee e in- 
« ferior tradeſman, or diflolute perſon, who is convicted of a 
cc trefpaſs im fiſh 2 or fowling in another's ground, 
4 ſhall pay full colts.” 


Bennet v. I a perſon is an inferior tradeſman, it matters not what his 
Talbois. © © qualification is in point of eſtate, for if convicted of ſuch 


3 treſpaſs, he ſhall pay full coſts. 
Mingay. But it ſeems not eaſy to be decided who is an r 


2 Will. 70. tradeiman, the court being equally divided in the queſtion, 
though it ſeemed the better opinion that it ſhould have been 


left to the ju Jo to decide, Who was or was not an inferior 


tradeſman e defendant was a ſurgeon and apothecary. 


_ . © Pallant v Roll. But, Ift, a gentleman's huntſman is not a diſſolute perſon 


2 Black, py within the ſtatute: 2dly, The court held in this caſe, that if 
wa the plaintiff declares againft a defendant as a diffolute perſon, 
who proves not to be fo, that he ſhall not for that reaſon be 

non-ſuited; for the ſtatute gives no new cauſe of aCtion, the 

treſpaſs ſued for is {till as before; and this is only a collateral 

matter affecting the coſts ; ſo that if the coſts are under forty 

ſhillings, the plaintiff ſhall have no more coſts than damages. 


7. By ftat. 8 & 9 I. 3 c. 11. — actions of treſpaſs 
« in which the judge ſhall certify the treſpaſi to be tuilful and 
&« malicious, though the damages are under forty Mp, the 

e plaintiff ſhall have full cofts. cots 


3 Black. Com. And every treſpaſs is wilful where the defendant having 
2 0g notice. to depart, or is warned not to come on the Jand, yet 


does ſo notwithſtanding, and malicious where it appears to be 
done to harraſs the defendant. 


Gely v. Day * Therefore where the defendants were a peering 4 cricket 1 1 
to go off, notwith- 
_ ow. 1783. ſtanding which they continued to play, 3 damages thirty 


al. Winton. the plaintiff's ground, and were war 


ſhillings, the Judge (Baron Perryn)' was applied to for 2 
certificate, | nd a Caſe cited of Swinnerton v. Farvis, K. B. 
in which it been held, That the judge was obliged to 


certify: the judge at*firſt was of o Korn that here bein 4 | 


new Ps but a continuation of. t 


#: 
+ 


e former that it diffe 
1 5 "The 


5 
5 * 


es found 
er forty ſhilli nn have his full . 
— | 


__  » &.—= 


n 1 1 FIR W — ww 


ww 


from that caſe; but zfterwards, having confulted with Juſtice 
Heath, he ſaid the point had been determined, and that the 
judge had no diſcretion, even where the treſpaſs was a con- 


5 000 of that committed before notice; and he certif hed 


| accordingly. 


 -"his cafe was mentioned by Juſtice Gould, Surty Sum. AC 
1 and recognized as law; and he Certified in ais 


al. 


The certificate by the Judge under this ſtatute muſt be Ford v. Parr & 
the 


mai in court after the trial, and cannot be given afterwards, 


It may not be amiſs to obſerve on the object of theſe two 


' liſt mentioned ſtatutes, that, as under ſtatute 22 & 23 Gar. 2. 
the damages being under rf the plaintiff was de- 
prived of his coſts, this ſtat. 8 & 9 . 3. was 

of giving them to him in the particular caſe of a wi 


4 Wilſ. az. 


. was for 8 5 
ul and 


a malicious treſpaſs, and as the not paying of cofts was a 


benefit to the defendant, the ſtatute 4 & 5 IF. & M. was to 


take that away and annex coſts as a puniſhment, in caſe of 


- 


treſpaſs by apprentices, &c. „ 
Vid. Cafes of Certificates as to Coſts, in caſe of Exciſe- 


3. OF THE COSTS TO THE DEFENDANT. 


| 1 B ſtatute 4 WY" 3. * H an perſon commences 
« an al 2 l 


| on of treſpaſs or other actions in which the plaintiff 
„might have his coſts, and after the defendant's 


appearance 
becomes nonſuited, or verdict paſſes againft him, the de- 


©. fendant ſhall have coſts.” 
2. By ſtat. 8 & 9 V. 3. 4. 11. © In'treſpaſs againſt ſeverdl, 


« if any one or more is acquitted, he ſhall have his coſts 1 
againſt the plaintiff, unleſs the judge fhall certify upon the 
«record that there was good cauſe for making him a defen- 


« dant.” 


This ſtatute is confined to treſpaſs ui et armis only, and 
does not extend to treſpaſs on the caſe; for all ſtatutes giving 
coſts are to be conſtrued ſtrictly, and caſe is not mentioned. 


3. By ſtat. 7 Fac. 1. c. 5. « If treſpaſs vi et armis or caſe 
© be brought agai 


Dibbenv. Cook. 
2 Stra. 1015. 


_ any juſtice of peace, mayor, bailiff, 


© or conſtable, for any thing done by virtue of their office, 
| © if they have a verdict, or the plaintiff be nonſuited, 


* or ſuffer any diſcontinuance, the defendant ſhall have 


_ TRESPASS. 
44 his double colt: allowed by the Judge who tried the 


« cauſe,” 


| "This att has 5 to extend demea 
deputy conſtables, though not mentioned. 


Anon. But the ju > who tries the cauſe muſt certify that P43 on 

2 Vent. 4. fendant was in execution of his office, and order the 
þoftea to be marked for double coſts; for the court cannot do 
it after trial. 


RR ˙ U... 
Holloway. ſuggeſtion that the defendant was an officer; and the allow- | 
"Is ance of double coſts muſt then be made. 


Deveni v. Rut where the plaintiff diſcontinued by leave of the cm 
or” upon an affidavit that the cauſe was againſt the defendant for 
Buller N. p. what he had done as a juſtice of peace, the court gave him a 
332. rule to the Maſter to tax double cats, which was made abſolute; 
_ 2 Sera. 958. for where the plaintiff diſcontinues with leave of the court, 
. it is always on payment of coſts; and that in this caſe is double 


4 By ſtatute 21 Fac. I. c. 12. Abe jovifions of thi ſta- 
Ec 


Poor. 


Tinett v. Broad. F. In this caſe, 1 wolpals for beenking and enter- 
Surrey Lent ing the plaintiff's cloſe, the defendant juſtified, under a right 
—_ and of way laid in different manners; as, 1ſt, By preſcription: 
22G. 3. Mss. 24ly, Under a demiſe of a field, called Bowers Field, with 
all ways leading thereto: 3dly, By reaſon of unity of poſſeſ- 
ſion. The cauſe was referred at the aſſizes; and 
the cauſe were to abide the event of the award. The arbi- 
trator awarded, That the defendant had a right of way over 
the locus in quo, but not by any of the manners laid in the 
plea, but as a way of neceflity. Upon the queſtion coming 
before the court, they were of opinion, That the coſts were 
- to abide the legal event of the ſuit; that therefore, the de- 
fendant not having given evidence in ſupport of his pleas as 
he had pleaded them, that though under the award he had a 
right of 288 os that the plaintiff ſhould have his ny.” 
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